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RPTS JURA

DCMN BURRELL

HEARING RE BANK OF AMERICA

AND MERRTLL LYNCH: HOW DID A

PRIVATE DEAL TURN ]NTO A

FEDERAL BATLOUT? PART II

Thursday, June 25, 2OO9

House of RepresenLatives,

Committee on Oversight and Government Reform,

,Joint with

Subcommittee on Domestic Policy,

lVashington, D. C.

The committees met, pursuant to call, at 10:00 a.m., in

Room 21,54, Rayburn Hon. Edolphus Towns [chairman of the

committeel presiding.

Present: Representatives Towns, Kanjorski, Maloney,

Cummings, Kuciních, Tierney, C1ay, Watson, Lynch, Connolly,

Quigley, Kaptur, Norton, Davis, Cuellar, V'IeIch, Foster,

Speier, Issa, Burton, Souder, Duncan, Turner, McHenry,

Bilbray, Jordan, Fortenberry, Chaffetz, and Schock.
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Staf f Present: ,John Arlington, Chief Counsel-

Investigations; Brian Eiler, Investigative Counsel-,' Jean

Gosa, Clerk; Adam Hodge, Deputy Press Secretary; Carla

Hu1t.berg, Chief Clerk,' Marc .fohnson, Assistant Clerk; Mike

McCarthy, Deputy Staff Director; Jesse McCollum, Senior

Advisor; Ophelia Rivas, Assistant Clerk; Jenny Rosenberg,

Director of Communications,' Joanne Royce, Senior

Investigative Counsel; Christopher Sanders, Professional

Staff Member; Christopher Staszak, Senior Invest.igative

Counsel; Ron Stroman, Staff Director; Jaron Bourke, Staff

Director, Subcommittee on Domestic Policy; Brady Lawrence,

Minority Staff Director; John Cuaderes, Minority Deputy Staff

Director; ,fennifer Safavian, Minority Chief Counsel for

Oversight & Investigations; Dan Blankenb€rg, Minority

Director of Outreach & Senior Advisor; Adam Fromm, Minority

Chief Clerk & Member Liaison; Kurt Bardella, Minority Press

Secretary; Seamus Kraft, Minority Deputy Press Secretary,'

Benjamin Cole, Minority Deputy Press Secretary,' Christopher

Hixon, Minority Senior Counsel,' and Brien Beattie, Minority

Professsional- Staff Member.
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Chairman TOWNS. The committee will come to order.

Today we are continuing our investígation of Bank of

America's acquisit.ion of Merrill Lynch. This \^/as a mosL

unusual transaction.

On September l-5th, 2008, Bank of America announced that

it was purchasing Merrill Lynch, creating one of the Natíon's

largest financial institutions. At the time it was a merger

negotiated between two private parties designed for the

exclusive benefits of private shareholders and paid for

excl-usively with private money.

Four months later, ofl January a6, 2009, the world

discowered that Merrill Lynch had experienced a $15 billion

fourth quarter l-oss. Most. importantly, we discovered that

the merger had taken place only after the Federal- Government

had committed to give Bank of America $20 billion in taxpayer

money.

fn short, Bank of America's acquisition of Merri1l Lynch

began in September 2008 as a private business deal-, and was

completed in January 2009 with a $20 billion tax bailout.

What. happened in the interim has been shrouded in

secrecy. But the broad outline is this: When Bank of

America urged its shareholders to approve the acquisítion of

Merrill Lynch on December 5, 2008, there \^/as no public

discl-osure of any problems with the transaction. However,

Bank of America's CEO Ken Lewis has testified that just 9
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days after the sharehol-der vote, he discovered a çI2 billion

loss at Merril-l Lynch. Mr. Lewis said he told then Treasury

Secretary Hank Paulson that he was strongly considering

backing out of the dea1. According to Lewis, Paulson

ul-tímately told them that if he didn't go through with the

acquisition he and the board would be fired.

Internal- e-mail-s we have obtained from the Federal

Reserve indicates officials there were very skeptical about

Mr. Lewis' motives in threatening t.o back out of the Merrill

Lynch deal . Fed Chairman Ben Bernanke thought Lewis \^/as

using the Merrill losses as a bargaining chip to obtain

Federal- funds. FDIC Chairwoman Sheila Bair was opposed to

providing assistance saying, "My board does not \^/ant to do

this . "

' In essence, Ken Lewis cl-aimed that, rrThe government made

me do it. " But was Bank of America forced to go t.hrough wíth

the deal-, or was this just an old-fashioned shakedown?

These questions are particularly important, given the

administration's new proposal to give broad new powers to the

Federal- Reserve. I believe that before Congress acts on the

President's financial- services reform proposal, wo need to

have a thorough understanding of what caused the current

financial crisis and how the Federal- Government responded.

Unfortunately, much of what the Fed, the Treasury/ and

other agencies did in these transactions remain shrouded in
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secrecy. It is time to yank the shroud off the Feds and

shine some light on these events.

The Bank of America-MerríIl- Lynch deal is a case in

point. New e-mails we have obtained from the Fed indicate

that Fed officíals may have attempted to keep other agencies

in the dark about what was going on. A Fed e-mail- discusses

not tel-l-ing the Office of the Comptroller of t.he Currency

what is happening. Others discuss how to minimize the amount

of information given to the SEC. In a remarkable exchange,

Fed officials note that an SEC official can be counted on to

be discreet.

f am not going to prejudge the íssues. At this point \^Ie

are noL even cl-ose to finishíng this investigation. Bank of

America's CEO Ken Lewis gave us his story. Now it is Fed

Chairman Bernanke's turn to give his side of the story.

Next, it woul-d be former Treasury SecreLary Hank Paulson to

give hís side. We need to get. all the facts out on the table

before we are in a position to say what happened and when it

happened. But I promise you this, we will follow this

investigation wherever the road leads, and we will do our

best to make sure the facts get out on the table where

everyone can see them, by subpoena, if necessary.

Let me stop and thank Chaírman Bernanke for coming today

to this hearing, and I look forward to your testimony.

I now yield 5 minutes to our ranking member on the ful-l
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commitLee, Mr. Darrell- Issa of Cal-ifornia, for his statement.

Mr. ISSA. Thank you, Mr. Chairman, for hold.ing this

second hearing in a series today. Our work together on a

bipartísan basis should in fact be a model for all the

Members of Congress.

Today, Chairman Bernanke is here as part of this process

noL because of one side or the other, but because we came to

a consensus that for all the good work in a financial crisis,

Oversight still needed to discover whal was or wasn't done,

\^/as it consistent with the kind of behavior behind closed

doors that we would like to always know is going on even when

appropriately government shares information only discreetly

with other government agencies.

AdditionalIy, yours and my role as reformers is critical

in a process in which the President's financial reform system

or proposal has included broad and sweeping increases in

Chairman Bernankeor his successor's powers.

Additionally, former Secretary Paulson, acting in good

faith and in concert, in fact deserves his opportunity to

tell us about the events.

Let there be no doubt., Mr. Chairman, al-] of us on the

dais are aware that, 24f'7, leaders of the Fed, the Treasury,

the FDIC, the OCC, and the SEC all worked diligently to get

us out of a financial crisis that was many years in the

making, in al-most every case not something in which those
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getting us out participated in in a direct wây, and in fact

was done in the best interests of the American people. And I

want to thank Chairman Bernanke for his effort and his major

rol-e in that effort, which is still- ongoing today.

Through the commíttee's investigation, we have learned

the Federal Gowernment, led by both Chairman Bernanke and

t.hen Secretary Paulson, made certain threats against Ken

Lewisduringatimeínwhichhewasinfactconsidering<

pulling out or renegotíat.ing the Merrill- Lynch merger. There

have been confl-icting reports under oath by Ken Lewis and by

SecreLary Paulson about what occurred. To his credít,

Chairman Bernanke has been quick to give us written

responses, both publicly and privately, that today we would

hope lead to a t.horough understanding of whether in fact

there is a vast misunderstanding of what. a threat was, what

the intent \^ras, whether or not what we often call and I have

cal-l-ed a coverup \¡ras in fact simply appropriately determining

why an agency should be not informed. I for one personally

doubt that al-1 of these can be explained away, but it is very

possible that today hindsight will- show us that if we all had

t.o do it again, we would do it differently.

I think it is important today that we give Chairman

Bernanke a ful-l and complete opportunity to talk about the

environment in which he was working, his desires and reasons

for doing what he did, and where the discussions t.hat he
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might. or should or could perhaps replace the board and t.he

CEO of Bank of America may have in fact been blown out. of

proportion, may have been misunderstood. I for one, though,

am looking at Main Street America, the stockholders who in

some cases got less than they would have gotten through other

means. This includes Chrysler, General Motors, and of course

Bank of America and Merrill Lynch.

I am also deeply concerned that, going forward, íf the

systemic risk proposal by the President, whích woul-d give

vast aut.hority over any entíty, bank or otherwise, that

represents a potential systemíc risk is to be given to an

agency, and if that, Mr. Chairman, is to be the Fed; and if

that power is used, what will- be the oversight? What will be

the consultation? How will- we know that, although the Fed

has the lead, will the SEC, the OCC, and other agencies

charged with their responsibil-ities always be kept informed?

f appreciate today, Mr. Chairman, that not everyone on

the daís agrees that the focus is on what was done behind

closed doors relating to this merger. Others may say, and it

is their prerogative, that the question is, what. did officers

and directors of these companies do? I for one am also

interested to hear that, but today primarily I would l-ike to

understand how we can have statements made by government

officials be so different, and why the evidence provided

today to us in t.he way of e-mails and other documentation
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appears to see changes and disagreemenLs that cannot be

explained away.

Mr. Chairman, I look forward to continuing this on a

bipartisan basis. Your support and friendship and our

ability to work together in a way not often found in Congress

has made this Congress more effective, this committee more

effective, and I thank you for your service, and yield back.

Chairman TOWNS. Thank you very much. I thank the

ranking member for his statement and thank him for his words

as wel1, kind words.

At this time I yield to the ranking member of the

Subcommittee on Domestic Policy for 5 minutes, and of course

the gentleman from Clevel-and who has done a fantastic job,

Congressman Kucinich.

Mr. KUCINICH. Thank you very much, Mr. Chairman, and

Chairman Bernanke.

Contrary to the popularly held belief that. the

government went too far in the Bank of America-Merrill Lynch

deal, our investigation reveal-s that what is remarkable is

what the government did not do.

In two meet.ings in December 2008, Bank of America's Ken

Lewis asserted that he had only recently become aware of the

deteriorating situation at Merril-1 Lynch. He asserted that

he believed he coul-d justify invoking the Material Adverse

Event C1ause, the MAC, to back out of the deal. And he



216

21,'7

2]-8

21,9

220

22r

222

223

224

225

226

227

228

229

230

231,

232

233

234

235

236

231

238

239

240

HGO176.000 PAGE 10

asserted that he needed considerable help from the

gowernment, including $13 billion more in new cash, âs weII

as protection from MerriIl Lynch's losses.

Staff and officials at the Fed l-ooked more closely for

the basis for Lewis' assertions, and determined--and this is

a quote--that they \^/ere somewhat suspect. End quote. The

Fed found, in contradictíon to Ken Lewis' representaLions,

that Bank of America fail-ed to do adequate due diligence in

acquiring Merrill Lynch. The Fed found that Bank of America

had known about accelerating fosses at Merrill Lynch since

mid-November, when sharehol-ders coul-d have used that

information to decide on a ratification of the merger. And

senior officials at the Fed believed that Bank of America

could be in viol-ation of securities l-aws for failing to

inform sharehol-ders about the Merrill Lynch fosses known in

mid-November. Furthermore, they believed that Ken Lewis'

threat of invoking a MAC was a bargaining chip and was not

credible; that Bank of America was experiencing its own

fosses independent of Merrill Lynch, and needed to be bailed

out itself, and that there were serious doubts about the

competence of Bank of America's management.

Yet in spite of the Fed's doubts felt about Ken Lewis'

management of Bank of America, the Fed's leadership

orchestrated an aid package that. attached no meaningful

conditíons to the money. The Fed required no changes
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whatsoever in Bank of America's deficient. corporate

Ieadership. The Fed even gave Bank of America more money

than what Ken Lewis had originally asked for.

The disconnection between the Fed's analysis of what

went wrong at Bank of America and what the Fed was willing to

do about it is significant for all- of us and is the subject

of today's hearing.

If the Bank of America-Merril-l- Lynch merger posed a

systemic risk in December 2008, the post-rescue merger entity

continues to pose a systemic risk or potential- systemic risk

in 2009. lf bad decisions by corporate management can have

systemic consequences, then the Fed's remedy in the Bank of

America-Merrill Lynch case amplifies t.he risk posed by poor

corporate leadership, because it signals that incompetence

practiced by the management of a very large financial

institution will- be subsidized, not punished, by government

regulators.

The Fed's decisionmaking process in t.he Bank of

America-MerriIl Lynch merger makes the case for a significant

increase in accountability at the Fed. Its regulation of

systemic risk needs to be subject to congressíona1 oversight.

Its interventions in markets to recover from the current

financial crisis need to be audited by the GovernmenL

Accountability Office, âs I proposed in a bill and in an

amendment adopted unanimously by this committee.
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We can't afford to make the Fed a super regulator, as

some have proposed, without also íncreasing its transparency

in meaningful ways, âs this committee has proposed through

the Kucinich amendment.

I want to thank the chairman for the opportunity to work

with you on this hearing, and I look forward to Mr.

Bernanke's testimony. And I want to thank you, sir, for

being here today- Thank you.

Chairman TOV'INS - I thank the gentf eman f rom Ohio.

We will now yietd 5 minutes to the ranking member of the

Domestic Policy Subcommittee, Congressman Jordan of Ohio.

Mr. JORDAN. Thank yoü, Mr. Chairman. I have a brief

statement here.

Thank you for hol-ding today's hearing on the

government's involvement to purchase Merrill Lynch. I

appreciate Chairman Bernanke's appearance before the

committee today. His testimony is important to bring further

transparency to the rol-e of the Federal Government in the

Bank of America-Merril-l- Lynch transaction and the overall

financial crisis.

I am troubled by the information and documents that the

committee's investigation has uncovered. They show that Mr.

Bernanke and Mr. Paulson threatened to fire Ken Lewis and his

board of directors in order to force the Bank of America to

acquire Merrill Lynch.
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I recognize that these actions took place in a time of

significant economic challenges and uncertainty, but there

must be timits to government action even in a time of crisis,

and those limits must be respected. We must also keep in

mind that this pressure r,'las exerted after many of the

Nation's banks v/ere forced to accept taxpayer money through

the TARP program. Vrle know that in October of 2008, Mr.

Paufson, Mr. Bernanke, Mr. Geithner, and Ms. Bair brought the

CEOs of the largest private banks in America Lo the Treasury

Department and demanded that they accept a partial

nationalizat.ion of their banks. I look forward to learning

more about Mr. Bernanke's role in th'ì s process as wel-l-.

Thank you again, Mr. Chairman. I woul-d ask for

unanimous consent to include in the record majority and

minority reports and all documents referenced in those

reports.

Chairman TOV'INS. Wít.hout objection, so ordered.

[fhe information follows: ]

******** COMMITTEE INSERT ********
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Chairman TOWNS. Mr. Bernanke, it is a longstanding

policy that we swear all- of our witnesses in. Pfease stand

and rise your raise your right hand.

[Witness sworn. ]

Chairman TOWNS. Let the record reflect that the witness

answered in the affirmative.

Mr. Bernanke, wo would like for you to summarize your

statement in 5 minutes, which will allow the members to raisë

questions with you. And of course, wê have a light there-

V'Ihen it starts out, it starts out on green and then it goes

into yel1ow and then it goes into red. Red means stop- So

r^/e thank you for that.

Thank you very much. You may begin.

L4
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STATEMENT OF BEN S. BERNA}TKE, C}IAIRMÄN, FEDERAL RESERVE BOARD

Mr. BERNANKE. Chairman Towns, Rankíng Member Issa, and

other members of the committee, I appreciate the opportunity

to discuss the Federal Reserve's role in the acquisition by

the Bank of America of Merril-l 'Lynch.

Chairman TOWNS. Is it ofl, staff? Help me, because we

can't hear him.

Mr. BERNANKE. I believe that the Federal Reserve acted

with the highest integrity throughout its discussion'

Chairman TOWNS. We are stil-l having troubl-e. We have

some senior citizens up here. We are having trouble hearing

you. fs there any way to turn the volume up on it? There is

another one on the fl-oor, a backup on the floor, staff -

Better. Thank you very much.

Mr. BERNANKE. I woul-d like the full extent of my Lime,

if I may.

I believe that the Federal Reserve acted with the

highest integrity throughout its discussions with the Bank of

America regardíng that company's acquísition of Merrill

Lynch. I will attempt in this testimony to respond to some

of the questions that have been raised.

On September 15, 2008, the Bank of America announced an

agreement to acquire MerríII Lynch. I did not play a rol-e in

15
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arranging this transacLion, and no Federal Reserve assistance

h/as promised or prowided in connection with that .agreemenL.

As \Àrith simil-ar transactions, the transaction was

reviewed and approwed by the Federal Reserve under the Bank

Holding Company Act in November 2008. It was subsequently

approved by the shareholders of Bank of America and MerrilI

Lynch on December 5th. The acquisition was schedul-ed to be

closed on ,.Tanuary 1st , 2009.

As you know, the period encompassing Bank of America's

decision to acquire Merril-l Lynch through the consummation of

the merger was one of extreme stress in financial- markets.

The government-sponsored enterprises, Fannie Mae and Freddie

Mac, were taken int.o conservatorship a week before the Bank

of America deal was announced. That same week, Lehman

Brothers failed and American International Group was

prevented from failing only by extraordinary government

action. Later that. month, Wachovia faced intense liquidity

pressures which threatened its viability and resulted in its

acquisition by lVe1ls Fargo.

In mid-October, âD aggressive international response was

required to avert a global banking meltdown. fn November,

the possibl-e destabilization of Cit.igroup was prevented by

government action.

In short, the period was one of extraordinary risk for

the financial system and the global economy, as well as for
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Bank of America and Merríll Lynch.

.On December aJ, 2008, senior management of Bank of

America informed the Federal Reserwe for the first time that,

because of significant l-osses at Merril-l Lynch for the fourt.h

quarter of 2008, Bank of Ameríca \^/as considering not closing

the Merrill Lynch acquisitíon. This information led to a

series of meetings and discussions among Bank of America, the

regulatory agencies, and the Treasury.

During these discussions, Bank of America's CEO Ken

Lewis tol-d us that the company was considering invoking the

Material- Adverse Event C1ause in t.he acquisition contracL,

known as the MAC, in an attempt to rescind its agreement to

acquire Merrill Lynch.

In responding to Bank of America in these discussions, I

expressed concern that invoking the MAC would entail

significant risks not only for the financial system as a

whole but also for Bank of America itself for three reasons.

First, in light. of the extreme fragility of the

financial system at t.hat time, the uncertainties created by

an invocation of the MAC might have triggered a broader

systemic crisís that could weII have destabilized Bank of

Ameríca as well as Merril-l Lynch.

Second, an attempt to invoke the MAC after 3 months of

review, preparation, and public remarks by the management of

Bank of America about the benefits of the acquisition would
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cast doubt in the minds of financial- market participants,

incl-uding t.he investors, creditors, and customers of Bank of

America, abouL the due dilígence and analysis done by t.he

company, its capability to consummate significant

acquisitions, its overall risk management processes, and its

judgment of its management.

Third, based on our staff analysis of lega1 issues, we

believed that it l^/as highly unlikely that Bank of America

would be successful- in terminating the contract by invoking

the MAC. Rather, an attempt. to invoke the MAC woul-d likely

involve extended and costfy litigation with Merrill Lynch

that with significant probability would result in Bank of

America being required either to pay substantial damages or

to acquire a firm whose value would have been greatly reduced

or destroyed by the strong negative market reaction to the

announcement.

For these reasons, I believed that, rather than invoking

the MAC, Bank of America's best option and the best option

for the system was to work with the Federal- Reserve and the

Treasury to develop a contingency plan to ensure that the

company woul-d remain stable should the completion of the

acquisition and the announcement of losses l-ead to financial

stress, particularly a sudden pullback of funding of the type

that had been experienced by Wachovia, Lehman, and other

firms.

18

396

391

398

399

400

40r

402

403

404

405

406

40'7

408

409

4L0

4L7

4L2

4L3

4L4

4L5

416

4r7

41,8

41,9

420



HGO176.000 PAGE

Ultimately, on December 3Oth, the Bank of America board

determined to go forward with the acquisition. The staff of

the Federal Reserve worked diligent.ly with Treasury, other

regulators, and Bank of America to put in place a package

that woul-d help shore up the combined companies' financial

position and reduce the risk of market disruption. The plan

was completed in time to be announced simultaneously with

Bank of America's public earnings announcement which had been

moved forward to January 16th from January 20th. The package

included an additional- $20 billion equity investment from the

Troubled Asset Relief Program and a loss protection

arrangement, or RingFence, for a pool of assets valued at

about $118 billion. The RíngFence arrangement has not been

consummated, and Bank of America no\^/ believes that, in light

of the general improvement in the markets, this protection is

no longer needed.

Importantly, the decision to go forward with the merger

rightly remained in the hands of Bank of America's board and

management, and they l^/ere obligat.ed to make the choice that

they believed was in the best interest of the sharehol-ders

and the company. I did not tel-l Bank of America's management

that the Federal- Reserve would take action against the board

or management if t.hey decided to proceed with the MAC.

Moreover, I did not instruct anyone to indicate to Bank of

America that the Federal Reserve would take any particul-ar
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action under those circumstances. I agreed with the view of

others that the invocation of the MAC clause in this case

invol-ved significant risk for Bank of America as well as for

Merrill Lynch and the financial system as a whole, and it was

this concern that I communicated to Mr. Lewis and his

colleagues.

The Federal Reserve also acted appropriately regarding

issues of public discl-osure. As I wroLe in a letter to this

committee, neither f nor any member of the Federal- Reserve

ever directed, instructed, or advised the Bank of America to

wíthhold from public disclosure any informat.ion relating to

Merrill- Lynch, includíng its fosses, compensation packages,

or bonuses, or any ot.her related matter. These disclosure

obligations belonged squarely with the company, and the

Federal- Reserve did not interfere with the company's

discl-osure decisions .

The Federal Reserve had a legitimate inLerest in knowing

when Bank of America or Merril-l Lynch intended to disclose

those l-osses at Merrill Lynch. Given the fragility of the

financial- markets at that time, we were concerned about the

potential- for a strong adverse market reaction to the reports

of significant losses at Merrill Lynch. rf Federal Reserve

assistance to stabilize these companies r^rere to be effective,

the necessary facilities woul-d have to be in place as of the

disclosure date. Thus, our planning was importantly
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infl-uenced by the company's planned díscl-osure schedule, but

the decisions and responsibilities regarding public

discl-osure always remained, âs it should, with the companies

themsel-ves.

A rel-ated question is whether there should have been

earl-ier disclosure of the aid provided by the U.S. Government

to Bank of America. fmportantly, there was no commitment on

the part of the government regarding the size or structure of

the Lransaction until very late in the process.

Although we had indicated to Bank of America in December

that the government woul-d provide assistance, if necessaryt

to keep the company from being dest.abilized, âs it had done

in other cases during this time of extraordinary stress in

financial markets, those December discussions were followed

in January by significant and intense negot.iations involving

the Bank of America, the Federal- Reserve, the Treasury, the

Federal Deposit Insurance Corporation, and the Office of the

Comptroller of the Currency regarding many key aspects of the

assistance transaction, including the type of assistance to

be províded, the size of the protect.ion, the assets to be

covered, the terms for payments, the fees,'and the length of

the facilit.y. The agreement in principle on these items was

reflected in a term sheet that was not finalized until just.

bef ore its pubtic release on ,January 1'6, 2009. The Federal

Reserve Board and the Treasury completely and appropriately
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disclosed the information as required by the Congress in the

Emergency Economic St.abilization Act of 2008.

In retrospect, I believe that our actions. in this

episode, including the development of an assistance package

that facilitated the consummation of Bank of America's

acquisition of Merrill Lynch, were done not only with the

highest integrity but have strengthened both companies while

enhancing the stabilit.y of the financial- markets and

protecting the taxpayers. These actions were taken under

highly unusual circumstances in the face of grave threats to

our financial- system and our economy. To avoid such

situations in the future, it is critical that the

administration, the Congress, and the regulat.ory agencies

work together to devel-op a new framework that. strengthens and

expands supervisory oversight and includes a broader range of

t.ools to promote financial stability.

f would be pleased to take your questions. Thank you.

IPrepared statement of Mr. Bernanke follows:]

******** INSERT 1,-2 ********
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Chairman TOWNS. Thank you very much for your testimony.

I will- begín with questions. And then, of course, we will

al-low each member to have questions.

Ken

out

Chairman Bernanke, did you instruct Hank Paulson to tell

Lewis that. he and his board would be fired if they backed

of the Merrill deal?

Mr. BERNANKE. I díd not..

Chairman TOWNS. WeII, I understand that Mr. Paufson

share that withtold Mr. Cuomo that you did. I just want to

you.

Mr. BERNANKE. I did not ínstruct Mr. Paulson or anyone

else to convey such a threat or message to Mr. Lewis.

Chairman TOWNS. Did you personally tell- Mr. Lewis that

you would fire him or remove the Bank of America board if ylr.

Lewis backed out of the Merrill Lynch deal?

Mr. BERNANKE. I did NOT.

Chairman TOV{NS. Ken Lewis test.if ied under oath here and

also told his board of directors that you and Mr. Paulson

made verbal- commitments to him in December of 2008 to provide

Bank of America with enough money to fill the hole created by

the çA2 bil-Iion loss created by Merrill Lynch?

In December of 2008, did you promise Mr. Lewis that you

would provide Bank of America with enough capital to fill the

ça2 bil-lion hole created by the losses at Merril-I Lynch?

Mr. BERNANKE. I did not promise any specific amount of
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money. What. was committed was the commitment of t.he

government Lo work in good faith with Bank of America to

develop a contingency plan that woul-d ensure the viabilit.y of

the company ín case of a financial crisis.

Chairman TOWNS. Chairman Bernanke, in an e-mail the

committee recently obtained under subpoena a top employee of

the New York Federal Reserve communicates with your General

Counsel regardíng questions the SEC had about the Bank of

America bail-out.

Can you explain why Bank of America wou1d complain about

someone talking to the SEC and why it appears that Federal

Reserve employees were not completely forthcoming with the

SEC about what was going on at Bank of America?

Mr. BERNANKE. Chairman, I can't speak for Bank of

America, but I will explain the Federal Reserve's position.

Fírst of all, the Federal Reserve throughout this

process has worked closely and collaboratively v/ith the other

regulatory agencies. As you know, the SEC has two specifíc

functions. One relates to disclosure. And the Federal

Reserve had no issues relating to disclosure. Those hlere

issues for Bank of America and its shareholders.

Its second function has to do with oversight. regulation.

In that capacity, I am sure the SEC already knew about the

l-osses at Merrill Lynch. From our perspective, t.he issue was

that we needed to work with Bank of America to develop a
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package that assured the wiability of the company in case of

fínancial- instabilit.y. The Bank of America's regulators

besides ourselves \^rere the Office of the Comptroller of the

Currency and the Federal- Deposit Insurance Corporation, whom

v¡e invoLved continually throughout the process and which I

personally spoke to both John Dugan and Sheila Bair to make

sure t.hey were informed about the situation.

Chairman TOWNS. So you are saying you were forthcoming?

Mr. BERNANKE. I \ivas, indeed,. as appropriate with the

other agencies.

Chairman TOWNS. Another e-mail- we obtained recently,

the head of the FDIC says to you there is strong discomfort

with the Bank of America bailout package, and that the FDIC

board does not want to do this.

Mr. Bernanke, what were the concerns at the FDIC about

the Bank of America's bailout? And why did you and the

Treasury Department go through with the bailout despite the

concerns that the FDIC had?

Mr. BERNANKE. My recollection of the FDIC's concerns

were not wit.h t.he issues of trying to prevent inst.ability.

Their concern was the FDIC's own financial exposure to the

deal. They noted that Merrill Lynch was not a bank and,

therefore, they wanted to be sure to restrict whatever

financial- resources they committed to be rel-evant to the bank

rather than to the acquired company. So they had concerns
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about the structure of the deal as it related to Lheir own

financial exposure, but. in the end of course they did agree

to contribute to the arrangement that the government put

togeLher

Chairman TOVüNS. Ken Lewis told the committee 2 weeks

ago that he called you and asked you to put in writ.ing the

verbal commitment. he said you and Hank Paulson made to him

regarding a government bailout of the Merrill Lynch deal.

What did he say to you exactly during that phone call? V'lhat

did he say?

Mr. BERNANKE. He wanted to know if we could provide a

written description of the commitment that he coul-d use with

his board. We were unabl-e to provide such written

description because we did not have any deal. We didn't. have

a transaction completed at that point., And so there was

nothing specific that we could commit to. All we had was a

good-faith agreement to work together to find some

arrangement that woul-d help avoid destabilization of the Bank

of America.

Chairman TOWNS. My time has expired. I yield to the

ranking member f rom Cal-if ornia.

Mr. TSSA. Thank you, Mr. Chairman.

Fol-Iowing up on the chairman's line of questioning, You

said you kept the OCC informed and had personal

conversations. Can you explain from your own information you
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provided to us why Brian PeLers of the Federal Reserve Bank

in New York would say, Given the presence of the OCC on the

caI1, I think we should not discuss or reference the call

with Ken Lewis and Paulson?

Mr. BERNANKE. I don't know precisely what motivated

that. AIl f can tell you is that on the 2LsL we had two

conference caf.l-s which I participated in and which John Dugan

partícípated in, and we prowided him with all t.he informat.ion

that I was aware of at that time.

Mr. ISSA. The e-mail that \^/e received from .feffrey

Lacker, Federal- Reserve Bank of Richmond, that indícates that

in fact they felt there was pressure related to the MAC, how

do you explain that.? Is that just another independent person

that misunderstood?

Mr. BERNANKE. WeII, I don'L recafl- the details of that

conversation, but I woutd like to make two points. First, âs

ï was--

Mr. ISSA. Let me just give you the details to make it

accurate. Quote: Just had a long talk with Ben (Bernanke).

Says that they think the MAC threat is irrelevant because it

is not credibl-e. Also intends to make it even more clear

that if they pfay that card and they need assistance,

management is gone.

Now, is he misunderstanding what the conversatíon he had

with you in those quotations?
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Mr. BERNANKE. I don't recol-l-ect everything that was

said in that conversation. I would just like to make again

two points, if I may.

Mr. ISSA. I would like to have your recolfection. Do

you believe that. he is íncorrect, according to your

recollection? Because he is saying in a nutshell you planned

to make a threat. Now, you may not have done it, but he is

saying you planned. Is he lying?

Mr. BERNANKE. I don't recollect the detaí]s of that

conversation. I would l-ike to say t\^Io things, if I may.

First, that as you point out, I never did make a threat.. I

never did raise this issue with Ken Lewis/eank of America.

Mr. ISSA. Did you think that pulling the trigger on the

MAC was a bargainíng chip?

Mr. BERNANKE. May I make my second point?

Mr. ISSA. Briefly.

Mr. BERNAITKE. I would just l-ike to point. out that what

Mr. Lacker referred to was not--he didn't say t.hat if Lewis

were to invoke the MAC that he would be fired. He said t.hat.

if he invoked the MAC and he required assistance, then there

would be consequences. f t.hink if somebody makes a decísíon

that results in their company failing and being rescued by

the government, I think there should be consequences for it.

Mr. TSSA. Let's go through the MAC. You t.hrew money in

al-most on a daily basis without informing Congress that you
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planned to do it because events l^/ere moving that quickly that.

you discovered, and officers and directors of company after

company, AIG, Wachovia, you name it, made these discoveries

and came to you and you became ahlare of it on a daily basis '

Isn't that true?

Mr. BERNANKE. VrIe l-earned about some of these problems

at a very late date. That is true.

Mr. ISSA. Let me put thís in perspective. The Fed, the

Treasury, the SEC, the FDIC. they were unable to predict on a

day-by-day basis who was going to be next. That is what we

al-l- saw publicly and privately here. So why is it that

between September and December, one would think it is an

absence of fair due diligence to discover that a company that

you are seeking to acquíre, that we held hearings on because

of Stan O'Neal's alteged mismanagement of that. company, had

d.eteriorated quickty and that they had not anticipated toxic

assets going bad quickly? Why would that be unreasonable to

assume in a deal in the environment in which day after day

after day you are watching collapses of 100-year-old

bus ines ses ?

Mr. BERNANKE. WelI, we did raise the question of

whether or not the Bank of America shoul-d have discovered

those losses earlier. But that wasn'L the relevant question

for us in terms of maintaining the stability of the financial

system going forward.
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Mr. ISSA. But we are not talking about the stability of

the financial systems. You said that you had three good

reasons that B of A should not pull out. And one of them was

that their credíbility would be adversely affected and the,

whole market would be adversely affected if they could not

have predicted in 2 months of due diligence by a company

trying to get high dollar, in this case high stock exchange,

in the transactions. So you have an arm's-length transaction

in which people are trying to telI you only what they need to

te1l you to get the highest stock. And you are saying that,

basically, in one of your three point.s that they would be

viewed as inept.

Wel-I, if I understand correctly, day after day after

days regulators \^Iere discovering, oh--blank--another one' s

dropping and the market is seizing up.

Tn that environment, wouldn't it have been just as easy

to sây, you are looking at invoking the MAC? lfhat are you

trying to get to? Is your 80 cents to $1 exchange rate of

stock--is it in fact material-ly different? And would you

still- go through with the deal but just at a slightly

different amount?

Wouldn't that be the ordinary effect, rather than to

sây, dírectly and indirectly, a number of people clearly

communícated, including Paulson, that they would in fact have

t.o go through with this deal or else?
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Mr. BERNANKE. It was my view and t.he view of our staf f

that. if they tried to invoke the MAC, that the market woul-d

understand that the chances of t.heir actually consummating;

that. is, of the MAC being successful, vüas quite 1ow. As a

resul-t, both Merrill Lynch and Bank of America would probably

be affect.ed by a financial crisis at that moment. And that

was our concern.

Mr. TSSA. Thank you, Mr. Chairman.

Chairman TOV'INS. The gentleman's time has expired. I

now yield 5 minutes to t.he gentl-eman from Ohio, Congressman

Kucinich.

Mr. KUCINICH. Chairman Bernanke, our investigation

reveals that st.aff at the Fed quickly came to the concfusion

that Ken Lewis' representations to the government in the

meeting of December 17, 2008 \^/ere, âs one put it, somewhat

suspect. At the appropriate time I am going t.o insert into

the record a number of documents that show that senior staff

and officials at the Fed believed, in contradiction to Ken

Lewis' represenLations, that Bank of America failed to do

adequate due diligence in acquiring Merrill Lynch. The Fed

found that Bank of America had known about accelerating

l-osses at Merrill since mid-November, when shareholders could

have used that information to decide on ratifícat.ion of the

merger. Your colleague, Governor Warsh, doubted the

competence of Bank of America's top management to address the
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problems at Merrill and at Bank of America, wríting to you,

and I quote: "spoke with folks--with BoA fol-ks this morning,

mostly Joe Price, CFO, did not instill a ton of confidence

that they have got a comprehensive handfe on this situation. "

And the senior lawyer at the Fed believed that. Bank of

America could be in violation of securities l-aws for failing

to inform shareholders about the Merrill Iosses known in

mid-November. And this is writing to you. Quote, "Le\a/is

should have been a\^/are of the problem at Merrill- Lynch

earlier, perhaps as early as mid-November and not caught by

surpríse. That could cause other problems for him around the

disclosures BA made for the shareholder vote. "

Chairman Bernanke, did you agree with your senior staff

and colleagues at the Fed who had drawn those unflattering

concfusions about Ken Lewis' management of Bank of America?

Mr. BERNANKE. The staff and the principals at the Fed

had serious concerns and questions about--

Mr. KUCINICH. Did you have serious concerns?

Mr. BERNANKE. I did have concerns and questions. But--

Mr. KUCINICH. About the characteristics of the

management?

Mr. BERNANKE. I did have concerns. Yes.

Mr. KUCINICH. Our investigation also fínds that there

was considerable interest at the staff level- in the Fed to

attach meaningful condítions to whatever aid package you gave
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Bank of America because of doubts about the quality of

management of Bank of America. However, it is not evident,

that you, yourself, had an interest in increasing

accountability of Bank of America's management.

In talking points prepared by your staff for a

conversation you would have with Bank of America, a number of

restrictions were seriousfy proposed to accompany any Federal

aid to Bank of America. I would like to go through some of

these suggested conditions, and assess whet.her you in fact

imposed those conditions on Bank of America.

Did you require any changes in Bank of America's top

management in view of the considerable evidence amassed by

your staff that Ken Lewis had not done adequate due diligence

and may have committed securities fraud?

Mr. BERNANKE. Subsequently to the transaction, we have

asked and required Bank of America to look at its top

management, and they have made changes in their board.

Mr. KUCINICH. Was that a Yes or a no?

Mr. BERNANKE. The ans\¡/er is, Yes, we have done that.

Mr. KUCINICH. Okay. Did you require more severe

executive compensation limitatíons for Bank of America than

had been required under the TARP program in which the

conditions r¡/ere deliberately not intended to be onerous so as

to maximize participation by banks that did not need

financial assistance?
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Mr. BERNANKE. I beliewe the executive compensatíon

restrictions that *.t. imposed were those--the standard ones

but the ones associated with extraordinary actions on the

TARP.

Mr. KUCTNICH. Did you require any limitation on various

types of corporate expenses with Bank of America, other than

those it had already imposed on itsel-f?

Mr. BERNANKE. Not that f recall- .

Mr. KUCINICH. Did you require a government foreclosure

policy, such as was imposed by the FDIC in the case of

IndyMac.

Mr. BERNANKE. Yes. f bel-ieve we did. I believe we

did.

Mr. KUCINICH. Do you know for sure?

Mr. BERNANKE. I wilL get back to you, but it is my

belief that \^Ie did.

Ifhe inf ormation fo]-1ows: l

******** COMMITTEE INSERT ********
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Mr. KUCINICH. We need to know that.

No\a/, Chairman Bernanke, isn't it true t.hat there was a

high-level concern at the Fed about neglecting the

opportunity to press for greater accountability in Bank of

America' s corporate management?

Let me direct your attention to an e-mail sent to you by

Eric Rosengren, President of the Boston Fed. It says, Dear

Ben, I am concerned if we too quickly move to a RingFence

strategy, particularly if we believe that existing management

is a significant source of the probl-em and that they do not

have a good grasp of the extent of their problems and

appropriate strategies to reso1ve them. I think it is

instructive to look at the example of the Royal Bank of

Scotland, the U.K., replace senior management. The bank is

maintaining operations without significant disruptions. I

would not want to discard this option prematurely. That is a

quote.

chairman Bernanke, Ken Lewis came to you with a story

that the Fed didn't belíeve. You were getting advice from

your staff and from peers that consíderable concessions

should be required of Bank of America because of concern

about the quality of top management, and yet you decided to

give the aid away without any meaningful changes to Bank of

America's corporate management or its compensation policies.

How do you explain that, Chaírman.
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Mr. BERNANKE. Congressman, the supervisory process is

not a one time thing. It is an ongoing process. And ín our

ongoing supervisory process we have made demands of the Bank

of America in terms of their management.

Mr. KUCINICH. So you give them the money first and then

you start supervising?

Mr. BERNANKE. WeIl, we have the ability to insist on

t.hese changes at any point.

Mr. KUCINICH. Thank yoü, Mr. Chairman.

Chairman TOWNS. Thank you very much. I now yield to

the gentl-eman from fndiana, Mt. Burton.

Mr. BURTON. Is Mr. Lewis lying?

Mr. BERNANKE. V'Iith respect to what, sir?

Mr. BURTON. I said is Mr. Lewis lying when he tells

this committee that you put pressure on him along with Ur.

Paulson?

Mr. BERNANKE. AlI I know is that I never said that f

would replace the board and management if he invoked the MAC.

Mr. BURTON. What did you say? Sometimes there is an

implícat.ion without a direct order.

Mr. BERNANKE. I expressed concerns about the effects of

invokíng the MAC both on the financial system and on the Bank

of America itself, expressed those concerns, which is

appropriate. But it was always his decision whether or not

to go ahead and take that decísion.
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Mr. BURTON. Did Mr. Paulson lie when he told Mr. Cuomo

that he was acting under your suggestions or orders to teII

them that the board would be fíred if they didn't comply?

Mr. BERNANKE. I believe he has modified that statement.

I did not telI Mr. Paulson--

Mr. BURTON. hlhat did you tell him?

Mr. BERNANKE. I didn't tell him anything like that.

Mr. BURTON. What did you tel-l him? You say you dídn't

tell him anything like that.

Mr. BERNANKE. Mr. Paulson and I had conversation on a

variety of matters. All I can say is I am Sure that I never

tol-d him to convey such a message to Ken Lewis.

Mr. BURTON. Mr. Paufson says in a letter from New York

Attorney General Andrew Cuomo to Congress, tol-d him that

Paul-son made the threat at the request of Bernanke. That is

not correct?

Mr. BERNANKE. No.

Mr. BURTON. Did you say he modified his statement? How

did he modify his statement? We don't have any information.

Mr. BERNANKE. He issued a statement to the effect that

he did not receive that information from me, that he made

inferences but he did not-=aS far as T know, he modified his

statement on that particular issue.

Mr. BURTON. How about Mr. Lacker? fs he lying?

Mr. BERNANKE. He is summarizing a long conversation. I
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don't recall exactly what was said.

Mr. BURTON. ,Just had a long talk with Ben. Says they

think the MAC threat is irrel-evant because it is not

credibl-e. Also intends to make it even more clear that if

they play that card and then need assistance, management is

gone. You didn't say anything l-ike that?

Mr. BERNANKE. I don'L know if I did or not.

Mr. BURTON. You kr].ow, one of the things, I \¡IaS chairman

of this committee for 6 years and we did a lot of

investigating. One of the things that I learned was in order

to keep people from perjuring themselves they couldn't

remember anything.

Are you sure you can'L remember?

Mr. BERNANKE. I am sure I can't remember. But I think

ít is important to note that whatever conversation I had with

Mr. Lacker, who is a Federal Reserve official, that I did

not--in subsequent conversations with tqr. Lewis did not make

that threat.

Mr. BURTON. Why did you keèp the SEC in the dark?

Mr. BERNANKE. I did not keep the SEC in the dark. We

were working carefull-y and closely with our other regulatory

agencies. The agencies that hlere most relevanL for the Bank

of America discussion \^/ere those that \^/ere involved in

regulating the Bank of America and in the transaction. That.

woul-d have been the Treasury, the Federal Deposit Insurance
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Corporation and t.he Office of the Comptroller of the

Currency, who'r¡Iere well-informed.

Mr. BURTON. Well, according to the New York Attorney

General-, Mr. Cuomo, Hank Paulson said that he intentíonally

kept the SEC out of the loop about your efforts t.o police the

Bank of America merger with Merrill Lynch. This seems to be

backed up by the following exchange between your General

Counsel Scott Alvarez and a New York Fed official: The New

York Fed officials asked have we conveyed anything to the SEC

regarding the Bank of America situation? They know something

is up. How much, if anything, has been shared with the SEC?

Mr. Alvarez has replied, I have not discussed this with the

SEC. Bank of America has complained that someone did talk to

the SEC with the resuft that the SEC called late l-ast week to

say that t.hey heard the Bank of America was negotiatíng a

Citi type deal with the U.S. Government and to ask Bank of

America to explain the unexpectedly high losses at Merrill

Lynch.

You didn't direct any of those?

Mr. BERNANKE. I did not.

Mr. BURTON. Does Mr. Al-varez work for you?

Mr. BERNANKE. He doeS.

Mr. BURTON. He does? He did this on his own?

Mr. BERNANKE. Again, I would emphasize that the issue.s

at hand did not directly involve the SEC. They involved the
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occ- -

Mr. BURTON. Are you his boss?

Mr. BERNANKE. T' m sorry.

Mr. BURTON. Are you his boss?

MT. BERNANKE. YCS.

Mr. BURTON. Mr. Alvarez.

MT. BERNANKE. I AM.

Mr. BURTON. Would he do something like this, make this

kind of a statement that could cause these kinds of problems

without your authority?

Mr. BERNAI{KE. I didn't have any knowledge of this

particular exchange. And again, the rationafe for it, as I

understand now, having discussed it with him, is that the

agencies that \^/ere rel-evant Lo our transaction were the FDIC,

the OCC, and the Treasury. That is the ones that we kept

cl-osest in communication.

Chaírman TOWNS. The gentleman's tíme has expired. Mr.

Foster f rom Il-linois.

Mr. FOSTER. Thank you for appearing here, Chairman

Bernanke. I appreciate it and I am sure everyone here does.

,Just for clarity, at any point in these negotiations did

you or anyone you know of point. out to Mr. Lewis that the

government agencies had the power to remove him and/or the

Bank of America board?

Mr. BERNANKE. I did not.
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Mr. FOSTER. Now, without any specífic reference to the

case at hand, do you believe that there are circumstances in

which the CEO of a systemically important firm might be

expected to have his shareholders take a bullet to protect

the overall healt.h of the economy in a crisis situatíon?

Mr. BERNANKE. No. That is not appropríate under

supervisory practice, and we have not done t.hat.

Mr. FOSTER. So do you believe that there is any need

for any additional lega1 clarity about the duties of a CEO to

the shareholders, to the regulators, and to the overall

economy in times of systemic crisis?

Mr- BERNANKE. WeIl, that might be something for

Congress to consider, but T think the rules as they currently

stand are quite clear that. you can't force somebody to take

actions against the interest of that company for systemic

reasons afone.

Mr. FOSTER. So you did not sense at any time in this

that there were ambiguities that would be better if they had

been made explicit in l-aw?

Mr. BERNANKE. It was always cl-ear in our thinking and

in our advice to Mr. Lewís that it was not just an issue with

the financial system but also an issue of Bank of America

specifically that was at risk and that he should take that

into consideration when he made his decisíon.

Mr. FOSTER. So it was the indirect benefits to the
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shareholders from not having the whole system collapse that

he was optimizing for?

Mr. BERNANKE. COTTCCT.

Mr. FOSTER. Now, if you accepted that. federal

recapitalization of both Merril1 and Bank of America were

probably inevitable, do you think that the net effect of t.he

merger was just representative of the reshuffling around of

the total funds that we would eventually have to commit or do

you think it. is a more complicated situation than that?

Mr. BERNANKE. No, I think the combination strengthened

t.he two companies and particular what we learned during the

crisis was that the investment. banking model was not very

stable, that it was subject to funding problems. By

combining Bank of America, with a large retail deposit base,

it r,tras possible to solve some of those funding problems to

some extent.
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Mr. FOSTER. Thanks again.

my time.

I yield back the ba1ance of

Chairman TOWNS. I yield to the gentleman from Ohio, Mr.

,Jordan.

Mr. JORDAN. Thank yoü, Mr. Chairman. Chairman

Bernanke, 1et me go back to what I thínk sort of starts this

pattern of pressure on behalf of the government, pattern of

intimidation. f want to go back to the October 13 initial

meeling that my understandíng is you, Mr. Paulson, Ms. Bair,
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come here to

that you and Mr.

that your caIl, his

Mr. Geithner had the nine biggest banks

Washington. Was that meeting something

Paulson decided needed to happen? Was

caII? How did thaL happen?

Mr. BERNANKE. My recoll-ection is Mr. Paulson's

decision. But we all participated in that meeting.

Mr. .IORDAN. Mr. Lewis in his testimony a few weeks ago

he said the meeting--he described the meeting with the four

of you on one side, the nine CEOs of the banks on another.

They were given a form to sign where they had to write in the

amount of TARP money, bailout money that they felt that was

needed or that you suggested. The impression he left with

this committee was that they had to comply. In fact, I asked

him permanent.ly. Did anyone express any reservations at that

meeting about accepting taxpayer money? He said, Y€s, one of

the other CEOs in fact did express reservations.

Nevertheless, they signed that. He afso indicated that the

entire meeting took less than an hour.

Is that an accurate description of what took place in

that meeting?

Mr. BERNANKE. I think the time was l-ess than an hour.

Yes.

Mr. JORDAN. And he also said when I asked him did he

know what the meeting was going to be about when he came here

to V'Iashington, he informed the committee that he had no idea
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it was going to be about signing a form being forced to

accept TARP money.

Is that accurate?

Mr. BERNAI{KE. I don't know.

Mr, ,JORDAN. t'Ie11, Iet me ask it this !\¡ay. Did you

inform the nine CEOs of the banks who IÂIere called to

Washington that the meeting was going to be about Lhem taking

TARP money from the legislaLion that had just enab1ed that to

happen that frankly had just been passed Lwo weeks prior to

that?
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Mr. BERNANKE. I was not in contact with the nine CEOs.

I think the Treasury was in contact with them.

Mr. JORDAN. Do you believe that Mr. Paul-son let them

know what the meeting was about?

Mr. BERNANKE. I do not know.

Mr. JORDAN. But the recollection of how I described the

meeting and how Mr. Lewis described the meeting, that is in

fact what took place that day? Less than an hour, nine CEOg

given a form they had to sign saying they \^Iere going to take

a certain amount of government money.

Mr. BERNAI,TKE. Mr. Paulson strongly urged them to take

capitat and argued that, given what was going on in the world

at that time, which was a globa1 financial crísis, that it

r,rras very much in t.heir interest and the ínterest of the

financial system for them to do so, and they signed the

forms.

Mr. JORDAN. Again, Mr. Lewis felt like they had to sign

that form, had, to comply, based on the testimony he gave this

committee. Then we jump forward 2 months ahead to December,

and we have the e-mail and letter that both Mr. Issa and Mr-

Burton had brought up. The letter that Mr. Cuomo a New York

AG sent to Members of Congress, where he said, Secretary
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Paulson has informed us that he made the threat dealing with

the Merrill Lynch acquisition at the request of Chairman

Bernanke.

We al-so have the e-mail- from Mr. Lacker, the Richmond

Fed chairman talking about, just had a long talk with lvlr.

Bernanke, who says that I think the maximum is irrel-evant

because not credibl-e, also tends to make it even more clear

that. if they play that card and they need assistance

management is gone.

And then the third one I woul-d point out, too, is the

e-mail- from Mr. Angulo at the New York Fed which deals with

the disclosure concern. Al-so t.his is in December of last

year where he says: I think I wi1l ask Merrill Lynch a

current estimate of the fourth quarter.

And he makes a statement: If I get a sense that Merril-I

Lynch is leaning toward an early January filing, I will try

to sLeer them toward a later filing.

I mean, I guess what I am trying to point. out is you

have all this pattern here and--which, âs I asked Mr. Lewis

when he was here, if what took place at the October 13th had

an impact on his decision making, his thought process, as he

moves through this dealings in December with you and with

Treasury rel-ative to the Merrill Lynch acquisition.

Do you see how a reasonable person coul-d reach the

conclusion that there, in fact, was this pattern, of pressure
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from the government?

Mr. BERNANKE. No, not if you're sufficiently informed.

As I said, I did not te1l Mr. Paulson Lo convey any threats.

The e-mail- from Mr. Lacker was a summary of a long

conversation. It very explicitly said that problems with the

management would be rel-ated to their needing assistance in an

emergency situation. And as T said--

Mr. JORDAN. Need assistance? They already had

assistance. You made him take it on October 13th. So I

don't see how those two clauses--you made that. point when Mr.

Issa was questioning you. They already had assistance. You

made them take $15 bill-ion October 13th.

Mr. BERNANKE. No, they revoked the MAC, against our

advice, and. then they had to be rescued on a Sunday afternoon

operation at great cost and risk. That would hardly be an

accommodation for the management's quality.

Chairman TOWNS. The gentleman's tíme has expired.

Mr. JORDAN. Thank You.

Chairman TOWNS. The gentlewoman from California,

Congress\^/oman Speier .

Ms. SPEIER. Thank You, Mr. Chairman.

Mr. Bernanke, what went into your decision to all-ow

Lehman to fail?

Mr. BERNANKE. It bears very much on this discussion.

The problem was that \^/e were unable to save it within legal
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means. We had made every attempt to do so, but we had no

lega1 authority to inject ."þitrt at that time, and we had no

legal authority to compel Mr. Lewis, for that matter, to buy

Lehman, and therefore we had no way to prevent a failure. If

we cou1d have done so, we woufd have done so.

Ms. SPEIER. WeIl you did, in fact, save AIG that same

weekend.

Mr. BERNANKE. The conditions were quite different,

because there t.he financíal products division was part of a

much larger insurance company which coul-d provide the

collateral- for a loan to replace the l-oss of liquidity that

that financial company was experiencing. So it was a very

different situation.

Ms. SPEIER. So if you had TARP funds aL the time, You

would have saved Lehman Brothers as well-.

Mr. BERNANKE. I believe we would have at least given

t.hat a try.

Ms. SPEIER. Let me ask you about the process that you

went through in determíning to give Bank of America $15

billion in Oct.ober. Why that number, how did you come up

with that number?

Mr. BERNANKE. I did not develop that number. I'm sure

it was related to the size of the firm and its capital

ratíos.

Ms. SPEIER. Who came up with that number?
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Mr. BERNANKE. I' m not certain. It was probably

Treasury, but I'm not certain.

Ms. SPEIER. You are noL certain who came up with the

number?

Mr. BERNANKE. No.

Ms. SPEIER. And so the $10 bíllion that \¡Ias given to

Merrill Lynch at a subsequent point in time, you don't know

who came up with that number either?

Mr. BERNANKE. This was TARP money and this was the

Treasury' s responsibility.

Ms. SPEIER. And you didn'L have conversatíons with ltlr.

Paul-son about this?

Mr. BERNANKE. f don't recall- .

Ms. SPEIER. As I look at it, it appears that. if you

take the $15 billion that B of A got in October, the $15

billion that Merrill got, the $20 billion that was given to

the B of A in January, that pretty much pays for what the B

of A paid for Merril-I. So did the American people basically

subsidize the purchase of Merrill Lynch to B of A?

Mr. BERNANKE. No. The American people made a capital

investment, on which they are currently getting dividends,

and which I expect they'l-l- be fu1ly repaid.

Ms. SPEIER. The obligation to inform the OCC and SEC,

do you bel-ieve you have an obligation to ínform them about

any erratic conditions of companies that you come in contact
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wit.h?

Mr. BERNANKE. It depends what kind of company it is.

This was a bank, and therefore the most pressing

communication were with the bank regulators, the FDIC and the

OCC, which we did inform. And I personally informed both Mr.

Duggan and Ms. Bair about the sítuation, and we had them on

conference cal-ls to discuss the situation in some detail.

The SEC is not directly a supervísor of Bank of America.

Ms. SPEIER. May not be a supervisor, but certainly the

way they engage in their business rel-ative to stock is of

interest to the SEC, is it. not?

Mr. BERNANKE. Repeat the question, please.

Ms. SPEIER. Doesn't the SEC have a role in eval-uating

the bank as it relates to its investor relations.

Mr. BERNANKE. Yes, but that's the Bank of America's

responsibility, not ours.

Ms. SPEIER. WeII, we're a1l one government, aren't we?

Mr. BERNANKE. WeIl, w€ all have our spheres of

responsibility as wel1.

Ms. SPEIER. So you didn't believe you had a

responsibilíty t.o inform the SEC.

Mr. BERNANKE. WeIl, we were dealing with an emergency

situation, and our focus was on the agencies that were most

rel-evant to the situation. That was the banking regulators,

so that.'s who we focused on.
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Ms. SPEIER. But some of these e-mails would suggest

that there was an active interest in not telling the SEC

certain things, and that they were finding out through ot.her

means. I mean, this is a government. We are al1 part of the

government. It's really our responsibil-ity to work together.

So it appears that someone was trying to hide the ba]l, and

I'm just trying to understand \n/hy.

Mr. BERNANKE. There was just no priority to go to the

SEC, but we did díscl-ose to them what was going on. And I

think it's appropriate for them to know, broadly speaking,

what was going on.

Ms. SPEIER. Do you believe that the Bank of America had

a responsibility to inform its shareholders and the American

people that it l^/as going to get another injection of $20

billion from the United St.ates Government?

Mr. BERNANKE. That was--

Ms. SPEIER. Earlier than ,fanuary 20?

Mr. BERNANKE. That was Bank of America's decision and

their counsel.

Ms. SPEIER. T' m just asking You.

Mr. BERNANKE. T' m not a lawyer. I can't tell you.

Ms. SPEIER. Do you think you had a responsibility as

the head of the Fed to tell the American people that we were

going to inject another $20 billion into the Bank of America

earlier than January 20?
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Mr. BERNANKE. My responsibíl-ities are very explicitly

set out by the Emergency Economic Stabilization Act, which

says that after the completion of a deal we must report

wíthin 1 week, which we did.

Ms. SPEIER. So you don't think you had any further

responsibil ity.

Mr. BERNANKE. We followed the 1aw exactly.

Ms. SPEIER. In hindsight--you know, hindsight is always

20/20--is there anything that you would do differently?

Mr. BERNANKE. I think it. was a very successful

transaction. It helped stabilize the financial markets. It

put the two companíes back on a healthy path. ft protected

our econory, and it was a good deal for taxpayers - I think I

have nothing that I regret about the whole transaction. I

think it was, in fact, a very successfuf operation overall

and it achieved the publíc policy objectives that were very

important.

Ms. SPEIER. I yíeld back.

Chairman TOWNS. The gentlewoman's time is expired. I

yield to the gentleman from ULah, Congressman Chaffetz -

Mr. CHAFFETZ. Thank Yoü, Mr. Chairman. I appreciate

ir.
And thank you, Chairman, for being here. A question.

For those recipients of the TARP money, do you have the power

and authority to replace the board or its president?

52

1,2t8

1,21,9

L220

1,22L

1,222

r223

L224

1,225

1,226

L227

L228

r229

L230

t23L

r232

L233

L234

L235

1236

L237

1,238

1,239

1240

L24r

L242



1,243

7244

L245

L246

L24'7

L248

L249

1,250

L25I

L252

L253

1.254

L255

l.256

l-257

L258

L259

j.260

L26L

1262

1263

1264

1,265

1266

L267

HGO176.000 PAGE 53

Mr. BERNANKE. That's a good question. The Treasury

with its ownership--

Mr. CIIAFFETZ . Thank you.

Mr. BERNANKE. You're welcome. The Treasury with ít.s

ownership, obviously, has some ínfluence, but it has not used

that influence.

Mr. CHAFFETZ . But it coul-d.

Mr. BERNANKE. I suppose it coul-d, Yes. The supervísors

of the Federal Reserve can make changes or recommend changes

in management. if we believe that the management--

Mr. CHAFFETZ. Let me move on. My time is short. I

appreciate it.

So on this December 17t.h meetíng you are meeting in

person, you have their chairman--or the CEO, Lewis, who is

there expressing that. he might invoke the MAC.

And then in your written testimony today on page 2, it

says, quote, in responding to Bank of America in these

discussions I expressed concern that invoking the MAC would

entail- significant risks.

Going down to your point you made on number two,

mid-sentence it said, because you had concerns and you

expressed this back, it casl doubt in the minds of the

financial- market participants, including investors, creditors

and customers about the due dil-igence and anal-ysis done by

the company, íts capability to consummate significant
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acquisitions, its overall risk management processes and

judgment of its management.

How is that not a threat? If you have the power and

authority to refease the board of dírectors and fire the CEO

and you are questioning their judgment and you are saying if

you don't go through with this deal, how is that not a

threat?

Mr. BERNANKE. I never said anything about firing the

board and the management.

Mr. CHAFFETZ. But if you are questioning somebody's

judgment and you are in t.he supervisory role with the

authority to let them go, how is that. not a threat?

Mr. BERNANKE. I was focusing part.icularly--and this was

based on supervisory advice--on the reaction of the

marketplace. What you have to understand is that during this

period the markets were extraordinarily fragile, and very

quickly money could pull a\^/ay from a bank and put it into

serious trouble, very quíckly. That's what happened to

V'Iachovia , for example.

Mr. CHAFFETZ. So you think that was a threat--your

belief on what the threat. would be from the market. But how

coul-d that not be a threat directly to Mr. Lewis and its

board of directors, if you are questioning their judgment?

Mr. BERNANKE. We advised him that we didn't think it

was a good idea from the perspective of Bank of America for
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him to take that action. However, if he had taken it, it was

his option to take it. A:rd if Lre had taken it and there had

been no adverse consequences, w€ would not have had muCh

basis for responding to that.

Mr. CHAFFETZ. With all due respect, I'ûl just not buying

that. You are in charge, you have the ability to affect

their outcome, to fire them, to let them go. You are telling

them that if they don't come to the same conclusion as you do

thaL they woul-d obviously--everybody in the room, everybody

in the marketplace, would know that their judgment was

miscalculated.

I think that's a threat, and I think iL's reasonable for

the CEO and the board of directors to take that as a threat.

r don't see any other conclusion- rf \'1'ïe were sitting across

the tabl-e, you control-led my destiny, that's one of the

consequences.

Mr. BERNANKE. We1l, we don't control his destiny

uncond.itionally. We would have to make a case that he made

decisions that were damaging to the company. And if he had

made that decision and. the company had prospered, there would

be no basis whatsoever for any action.

Mr. CIIAFFETZ. All right . f ' m going to move on.

I want to go to page 4 of your testimony here. It say.s

in the second--in the kind of mid-paragraph, this is from

your testimony today--neither I nor any member of the Federal
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Reserve ever directed, instructed or advised Bank of America

to v/it.hhold from public disclosure any information related to

Merrill Lynch.

And yet in an e-mail- of December 22, e-mail number 18,

we get this quote from Art Angulo. I believe Mr. Jordan

referenced this earlier. Quote: I'11 ask Merrill Lynch's

cu'rrent estimate of fourth quarter losses versus market

expectations and whether and when MerríIl- Lynch intends to

file an 8 (k) . If I get a sense that Merrill Lynch is leaníng

towards an early ,January filing, f 'll- try to steer him

towards a later filing.

That is so inconsistent with the comment that you made.

Do you see that they're consistent or is there an

inconsistency here?

Mr. BERNANKE. V'IeI1, I didn't see that e-mail exchange

until after I had wrítten my letter. But having l-ooked now

at the exchange, I note that if you look at the subsequent

e-mails, that in fact Merrill Lynch had taken its disclosure

decísion and Mr. Angul-o did not attempt to make them change

ir.
So in the event, he did not make any attempt to effect

the disclosure.

Mr. CHAFFETZ. But the intent is still there right.

Mr. BERNANKE. But he did not take the action.

Mr. CIIAFFETZ. Do you f eel in any wâY, shape or f orm
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t.hat you adversely affected or threatened Mr. Lewis or the

board of directors?

Mr. BERNANKE. I do not.

Mr. CHAFFETZ. Thank You, Mr. Chairman.

chairman TowNS. Thank you very much. The gentleman

from Virginia Mr. ConnollY.

Mr. CONNOLLY. Thank You, Mr. Chairman. And welcome

Chairman Bernanke.

Mr. Bernanke, I guess I come at it just a little bit

differently than my friend from Utah. I guess I'm interested

in who was rea11y threatening whom. At what poínt did you

learn from Mr. Lewis that the deal with Merrill Lynch, oops'

had a ça2 billion hold to it that they hadn't realized in

doing their due diligence?

Mr. BERNANKE. On December 17th.

Mr. CONNOLLY. I can't hear You, sir-

Mr. BERNAITKE. On December 17th when he called Secretary

Paulson.

Mr. CONNOLLY. On December I7?

Mr. BERNANKE. Yes-

Mr. CONNOLLY. And when in retrospect, to your

knowledge, did they learn they had a ça2 billion problem?

Mr. BERNANKE. They claimed they had not known any

earlier than the 14th of December, and we have no direct

evidence to the contrarY.
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Mr. CONNOLLY. Were you concerned about the lack of due

diligence on their part?

Mr. BERNANKE. We did have concerns about it, yes.

Mr. CONNOLLY. Did you take it as a threat or do you

think--we1l, did you t.ake it as a threat or did other senior

Federal officials perhaps discuss it as a threat, implied or

otherwise, that Mr. Lewis, far from being a victím here' \^Ias

actually manipulating the Federal- Government thaL we/re going

to back out of this deal- because of that çA2 billion problem

we didn, t Catch, unless in exchange we get Some assurance

from you the TARP money will help us cover that little $12

billion problem?

Mr. BERNANKE. I was concerned about that when I first

heard about this, that there might be some at.tempt to get

government support or government subsidy on that basis -

Af ter some meetings with lvtr. Lewis my impression became that

he was genuinely undecided about what to do and rather

uncertain about how to go forward. So that impression faded

after some time, but I was worried about that at the

beginning.

Mr. CONNOLLY. Was there any discussion about, ât that

time when you fearned about it, Chairman Bernanke, the need

to disclose this to the public and to the sharehol-ders of

Bank of America?

Mr. BERNANKE. VrIe l-eave the discfosures to the
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responsibility of the management of Bank of America and their

counsel. And we teft that decision to them completely.

Mr. CONNOLLY. You are aware of the fact that under oath

Mr. Lewis said that there was no deliberaLe attempt to keep

this from the public, that people \^/ere just trying to work

out the details. When in fact, subsequently, this committee

is in possession of an e-mail from him dated, I believe,

December 22nd, that in conversations with both the Fed and

with Treasury, strong reaction on the part of the Federal

officials not to disclose or to put anything in writing

because they didn't want at that point this to come out in

t.he public fora because of adverse reactions in the markeL.

Mr. BERNANKE. I never conveyed any such thought.

Mr. CONNOLLY. V'lhen asked--we1l, l-et me read to you, íf

I may, the minutes of the December 22nd--an excerpt from the

minutes of the December 22nd BOA board hearing or meeting.

He, Mr. Lewis, reported that in addition to the

previously described conversations he had spoken again with

Mr. Bernanke, who stated that he, Mr. Bernanke, had spoken to

other Federal- regulators, and we are informed of the

commitment of the corporation by the Fed and Treasury that

all concur with the commitment of the Federal regulators,

obviously to BOA.

Could you comment on that? What is that in reference to

and what ís the nature of the commitment he's referring to?
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Mr. BERNANKE. V'lel-I, âs I mentioned before, we did

inform--the Treasury and the Fed informed the FDIC and the

OCC about the situation, and about the Fed and Treasury's

commitment to work in good faith with the Bank of America to

find a transaction, a package, that woul-d avoid

destabilization of the company in the event of a financial

crisis. I can say that the other agencies certainly were in

sympathy vüit.h the idea of trying to stabilize the company.

But at that point there had not been any specific transaction

laid on the tab1e, and so there was no agreement on a

specific shape and structure of the transactíon.

Mr. CONNOLLY. l' m going to have to sneak this in in a

mouthful-. If you would respond, Chairman Bernanke, because

my time is about to be up.

When and how did you learn that Mr. Lewis had threatened

not once--threatened not once, but t.wice, to invoke the MAC

and back out of the Merrill Lynch deal-? And to what extent

hrere you concerned, and did you have conversations with

Secretary Paulson that that woul-d sort of unravel a lot of

things and therefore we had to acceferate the TARP funding

for BOA? And did you take it, ot, to your knowledge, did

Secretary Paulson take it as an implied threat that if I

don't get that, I'Ír going to go public and let everybody know

we're pulling out of the deal?
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1-7Lh, I took that. as a possibility which I was concerned

about, but subsequently I thought that, âs I said, that Mr.

Lewis was genuinely uncertain about how to proceed.

Mr. CONNOLLY. Mr. Chairman, my time is up. But I just

want to say on the record, while some want this narrative to

be this poor CEO of our, you know, moderately sized.bank with

the hob-nailed boot of government on his neck forcing him to

do things he didn't want to do, I believe the narrative lends

itself to a very different interpretation of a wily CEO of a

major corporation gaming the system because he could

recognize an opportunity when he saw it, and it was a $15

billion to $20 billion opportunity.

My time is up. I thank the chair and I thank chairman

Bernanke.

chairman TowNS. I thank the gentleman. I yield now 5

minutes to the gentleman from Tennessee, CongreSsman Duncan.

Mr. DUNCAN. Thank you very much, Mr. Chairman.

Chairman Bernanke, many articles and cofumns had

described the actions taken by the Fed in regard to the Bank

of America-Merrí11 Lynch dealing and other dealings of that

time period as being--fol-Iowing too-big-to-fail policíes.

vüould you describe your activities in that. time period

in that wây, and do you think there needs to be more control-

or a little closer oversight by the Fed and other Federal-

regulators of the biggest banks and financial- firms?
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Mr. BERNANKE. Yes, I do to the last part.

Too-big-to-fait is not a policy, it's a major problem. We

were faced on numerous occasions in the last year with large

firms whose failure, like Lehman, would significantly disrupt

the world financial system and the world economy. We had no

good options to deal with those companies.

It's extraordinarily important, as I've said for some

time, that as Congress reforms the financial regulatory

system that we develop a resolution regime for solving

failing systemically critical firms, that we íncrease the

oversight. of those firms, and that we take steps to make sure

that too-big-to-fail- will- not be a problem in the future. So

I agree very strongly with that.

Mr. DUNCAN. And l-et me ask you, I've read many articles

over these l-ast few months and I've seen al-l different sorts

of figures as to how much money in total the Fed has loaned,

pledged, paid in aII the dif f erent bailouts. V'lould you teII

us what you believe the total amount to be that the Fed has

committ.ed over these l-ast few months?

Mr. BERNANKE. fn terms of bailouts, the amount of money

we had invol-ved in AIG and Bear Stearns is about $100

biIlion.

Mr. DUNCAN. And in other actions t.hat you've taken,

I've seen figures as high as--r've seen figures Iike ç2.2

triLlion.
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Mr. BERNANKE. Our balance sheet is ç2.2 trillion, but

more than half of that is U.S. Government bonds and

governmenL-guaranteed mortgage-backed securities, which have

no risk and which are support.ing the mortgage markets of the

United Stat.es. A good portion of the remainder is short-term

col-l-ateralized loans to financial institutions which are very

safe 'and help provide liquidit.y to support the f inancial

system.

so none of that I would characterize as a bailout, other

than the moneys that were involved in the AIG and Bear

stearns situations, which we got involved in with great

regret, and I hope that the system will be changed so that

there it wílI never be necessary in the future.

Mr. DUNCAN. But congress Daily says this morning that

Fed officiats purposefully declined to consuft with other

financial regulaLors, and one e-mail expressed concern the

SEC emptoyee, quote, knows something is up-

The Wall Street Journaf reported that you and Mr.

Paulson attended two weekly meetings of the Fínancial

Stability Oversight Board and refused or declíned to disclose

the seriousness of the problems that were being faced by the

Bank of America and Merrill Lynch at that time.

What would you say to the rnajority of this Congress who

has now co-sponored--who have now co-sponsored the biff to

require audits of the Federal- Reserve? Do you feel that t.he



HGO176.000 PAGE

Federal Reserve is operat.ing with too much secrecy and too

much refusal- to disclose information that you have to other

Federal banking regulators?

Mr. BERNANKE. The Federal Reserve has made enormous

strides in the last year under my chairmanship to expand the

information that we release. We rel-ease monthly information

on all- the various programs that we have. Vrle've developed a

Web site and a monthly report that invo1ves all kinds of

ínformation. We think we are quite transparent.

We are happy to work with Congress if they have further

concerns about any of our programs. Vüe are more than happy

to work with you to make sure that you are comfortabl-e that

they are wel-l- managed and are serving a public purpose.

Mr. DUNCAN. Do you think it would cause problems for

the Fed or for the economy if that legislation was to pass?

Mr. BERNANKE. My concern about the legislation is that

if the GAO is auditing not. only the operational aspects of

our programs and the detaíls of the programs, but is making

judgments about our policy decisions, that would effectively

be a takeover of monetary policy by the Congress, a

repudiation of the independence of the Federal- Reserve, which

would be highly destructive to the stability of the financial-

system, the doIIar, and our natíonal economic situation.
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Mr. DUNCAN. Thank you.

Chairman TOWNS. Thank you, the gentleman from
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Tennessee. Thank you very much.

I now yield 5 minutes to the gentlewoman from ohio,

Marcy Kaptur.

Ms. KAPTUR. Thank You, Mr' Chairman, very much'

And, Chairman Bernanke, welcome to this committee. I am

very concerned about those who creaLe money in our society

and how we hold them accountable. For those who counterfeit,

if we can find them, most often they go to jail for a long

time. But to those who create money in sophisticated ways

through our financial syst.em and then do great damage,

sometimes they are more dífficult to apprehend and prosecute.

Today I wou]d l-ike to explore the relationship between

the Bank of America, Merrill- Lynch and a firm called

BlackRock that went public in L999, after its founding about

a decade earl-ier.

Let me say I'm also concerned that there may be some

clever foxes in the henhouse over there at the Fed as our

Nation proceeds to dig out of this housing collapse, which

stitl continues in regions l-ike my o\^In, and hold those truly

responsible accountable.

Now, as I understand it, the Bank of America acquired

Merríll Lynch last September, but. at the time of that

acquisitíon, because of several relationships, Bank of

America actually also bought Bl-ackRock which no\^/ owns a near

majority share of Bank of America. Recently--that had to do1,567
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with the interrel-ationship between BlackRock and Merrill

Lynch, as you know.

Recently the Fed has just hired BlackRock to execute at

least four contracts, and maybe five, to anaLyze and handle

the troubled assets of Freddie Mac and Fannie Mae, making

BlackRock the dominant player in pricing these distressed

assets. I am concerned that BlackRock and íts chief

executive officer Mr. Fink may not be fair and impartial- in

conducting these responsibilities because they in fact have

been heavily invol-ved ín inventing, creating and trafficking

in those instruments for most of the l-ast two decades, indeed

doing the risk analysis associated with them and selling

billions of them to the Government of the Unit.ed States.

So one of my questions Mr. Bernanke, is do you know in

what year Mr. Fink sold his first tranche of mortgage-backed

securities to Freddie Mac? The first tranche was $1 bill-ion'

Do you know what year that occurred in?

Mr. BERNANKE. I do not.

Ms. KAPTUR. Do you think that's important for you to

know?

Mr. BERNANKE. No, I don't, because the arrangements we

have with BIackRock and with other asset management companies

are carefully set up to prevent conflicts of interest, to set

up firewalls between the portion of the company that's

working for us and the portion of the company that's engaging
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in other market activities.

Ms. KAPTUR. Do you know what other instruments

BlackRock.and its subsidies sold to the Federal Government

over the last 10 years?

Mr. BERNANKE. No, I don't.

Ms. KAPTUR. You do not. We1I, I woul-d say that I think

it's pretty important for you to know some of that. Because

one of the difficulties with these securities is you can't

unwind them. You cut them up in pieces, you setl them off.

And given what we know about these pools of toxic assets, I

have to say that I ask whether the Fed could actually be in

collusion with Mr. Fink in covering up his own potential

fraud by giving him the opportunity to shift the portfolios

and have access to information that no one on this committee

has access to, in ways favorabl-e to those clients he served

and in ways favorabl-e to that company today.

How can we assure ourselves that is not happening'

Mr. BERNANKE. VrIe can provide you with the contracts \^/e

have with BlackRock. And they involve very carefu1 controls

to make Sure there's a separation between the parts of the

company that are working managing the assets of the Fed

according to our instructions, and the other parts of the

company that are involved in a wariety of asset management

activities.
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appeared before the Budget Committee, I asked you for those

contracLs. And I want to thank you because they were finally

placed on the Web site of the Fed. However, the contracts

that were placed there hawe multiple exhibits missing.

For example, the investment guidelines are absent,

except for one single statement of policy objective. The fee

schedules and the payments are omitted, along with the

designated representatives of the Federal- Reserve Bank of New

York, âs well as key personnel.

Given that you are using taxpayer dollars to pay these

contracts, why omit the fee schedule and payment procedures?

Mr. BERNANKE. We have a committee that works through

al-l of these different types of information, some of which is

confidentíal or proprietary, and rel-eases all that it

believes is appropriale. But I will- go back and talk to them

and make sure they are looking at all those issues -

Ms. KAPTUR. Wel1, I will tel-I You, the housing crisis

is at the heart of this economic crisis. And if we are going

to fix what's gone wrong in this society, it seems to me that

those who hoLd extraordinary power to create money--and

certainly the New York Federal Reserve has more power in that

than any regional reserve bank does, or people who live on

the street that I live on where homes are being foreclosed as

we sit here. Something went seriously \^Irong.

And I hear what you said this morning, but T am deeply
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concerned that the Fed itself is involved in the manipulation

of the markets, of the mortgage markeùs, particularly the

toxic assets that the public of the United States now oü/ns.

A]]d I am not convinced what you've said to me about the

contracts that the Fed has signed with BlackRock will be

properly adminístered in a way that will be fair and

impartial t.o all holders. And I hope that you can provide

informat'ì on to the record to convince me that my suspícions

are Unl^Iarranted.

[The information follows: ]

******** CoMMITTEE INSERT ********
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Chairman TOWNS. The gentlewoman's time is expired.

Congressman Souder from Indiana.

Mr. SOUDER. Thank you. I think that there was some

predíction as you went into office that it was going to be a

rel-atively activist Fed, and I think t.hat you certainly have

been an activist Fed.

Do \zou see in the descriptions as r^Ie look at these

e-mails--and I think cases can be made that there was a

certain feeling of intimidatíon at Bank of America at the

same time that Bank of America probably used the situation to

try to leverage their best gain--do you see how you got

involved here as something extraordinary in the sense of you

fel-t the system was collapsing, or is this going to be a

repetitive pattern of the Fed? Obviously we--

Chairman TOWNS. Could the gentfeman talk directly int.o

the microphone? Vüe are having difficulty hearing you.

Mr. SOUDER. That several other times in--whether it be

the Asian fl-u or various mini-crises, had you been Fed

chairman taken this aggressíve a role?

Mr. BERNANKE. The past 2 years have been the worst

financial crisis since the 1930s. It has threatened

disability of the global financial system and the global

economy. Extraordinary actions had to be taken. We've

learned a great deal from them. And as I said in my

testimony, I hope that Congress will take actions to ensure
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that t.he system will remain stable and that no such actions

will be needed in the future.

I very very much regret being involved in them, but I

saw no al-ternative at the time.

Mr. SOUDER. And how do you see yoursel-f extricating at'

this point--given the fact that you've been fairly

politicall-zed, your Treasury is directly political, you have

quasi-political entities that you are working with now

indirectly in TARP and TARF and all the different programs,

we have equity stake in companies--how do you get yourself

untwined from this so you are not totally politicalized?

Mr. BERNANKE. lVell, we work closely with the Treasury

to deal with the crisis. As the crisis ends, we will

withdraw al-l- of our nonstandard programs. We saw just a

coupl-e of weeks ago that ten banks repaid their TARP money,

and., as we go forward, will expect to see more withdrawal of

programs and support as the economy normal-izes and the

financial system normalizes.

Mr. SOUDER. Do you see yourself--because in this

particular case, part of the problem was that Bank of America

moved into the nonbank sector with Merrill Lynch, and that

about 40 percent of our lending--and, as you know, one of my

challenges has been recreational vehicles and autos and how

we get money into floor plans and how to do that type of

thing, most of t.hat was the nonbank sector--how do you see
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the Fed in the future dealing with this nonbank sector which

isn't normally where you would be?

Mr. BERNANKE. !fell-, there are a number of suggestions

in the administration's reform plan and other reform plans

f or deal-ing with t.hat. certainly the extraordinary steps

\^/erve taken, for example, to revital-ize the asset-backed

securities market--we're seeing a lot of progress there, by

the way, as that market revitalizes and fínancial systems

normalize. We will certainly withdrahl and not be invol-ved in

that any further.

Mr. SOUDER. And. do you see yourself or see the Fed in

the fuLure being--I mean, we've gone back and forth here.

Sometimes we want an independent Fed, sometimes we sâY, well,

you are all the government, you ought to be sitting down at

one table and working out this strategy. I¡[here do you see

the Fed going based on thís experience and getting

increasing--I mean, I don't see in the short term you are

gettíng l-ess potiticaLized, because you are in the míddle of

everything now and everybody is asking you to do this, do

t.hat.

Mr. BERNANKE. fn a financial crisis I think the

American people expect their government to work collectively

ánd cooperativel-y to try to solve the problem. We've worked

closely with both the former Treasury and the current

Treasury as well- with other agencies, and that's relevant to
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the crísis. We have maintained very strong independence on

monetary policy. That's critical going forward. And we

expect, of course, âs the financial- crisis eases, to stand

down on the financial crisis-related policies.

Mr. SOUDER. And agreeing that \^re were in deep trouble

l-ast fatl-, how would you--because one of your expertise is

deflation, and sometimes when it's your expertise you have a

tendency to anticipate--in this case I think IÀIe've proven tlrle

have had deflation--but you ín your career projected it was

going to happen before, and it dídn't-

How would you have a guideline that says, oh, \r'le're

going to have these extraordinary interventions? How did you

determine that this was the greatest thing and the greatest

crisis since the Great Depression when it wasn't there yet?

Mr. BERNANKE. WeIl-, it was my judgment based on

history, lots of research, and reading and thinking and

experience, that the collapse of major financial firms can be

very detrimental- to the economy. And if there was any doubt

about that, the failure of Lehman Brothers and the near

failure of AIG should put that to rest.

I think it,s critically important as we go forward that

we find measures to avoid such a situation in the future, and

I very much would like, again, not to be ínwolved in such

activities.
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some feel that some fail-ures woul-d have cleansed t.he system,

some believe t.hat they would have brought down the whole

thing. And, in fact., thís debate has occurred probably at

Ieast five times in the last 15 years as to we were at t.he

precipe.

And the question is, is that íf it's going to lead to

this much intervention every time there's extraordinary

discretion in a few individuals to say--I mean, I'm not

disagreeing on this one,' I voted every single time, with

great political duress, for each of the financial

interventions. But t.he process here concerns me' and the

more data we get the more it concerns me.

Mr. BERNANKE. Again, if we have a resolution regime

that wíI1 be more appropriate for resolving these firms in a

crisis, wê can avoid this problem ín the future'

chairman TowNS. The gentleman's time is expired. I now

yield 5 minutes to the gentlewoman from Cal-ifornía,

Congresswoman V{atson.

Ms. VüATSON. Thank Yoü, Mr. Chairman. And thank Yoü,

Mr. Bernanke, folr coming here.

I'm going to gíve you a series of events, and I wíll

give you a list of questions. You can answer them all

together.

First, despite the fact that t.he plan for a merger was

announced on September 15th of 2008, there was no mention of
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the $20 billion capital ínjection from the government until

January 16th. At that point during the negot.iations between

Bank of America, Merrill Lynch and the Federal Government,

was it determined. that this money would be necessary for the

merger to be finalized? And then, given that. as of January

16th, Merrill Lynch's projected losses for the fourth quarter

\^rere approximately $15 .3 billion, how was the sum of the ç20

billion agreed upon?

And finally in this set of questions, to date how much

of t.his money has been drawn down and how has it been used?

Mr. BERNANKE. Iatrell, at the t.ime that Merrill Lynch and

Bank of America initially announced their merger agreement in

the middle of September--this was before the Congress had

passed the TARP law, and so there had been no--at that time,

no capital injection and no expectation of capital injection.

Both Merrill Lynch and Bank of Ameríca receives capital in

the middle of October during the intense phase of the banking

crisis. An additional $20 billion was injected, âs you say/

onlTanuary 16th. That was based on a review of what the

supervisors and the other experts of the Federal Reserve

believed would be sufficient to reassure the market that. Bank

of America would be stable going forward.

They have used that capital to support their activit.ies,

including lending, and they of course are repaying the

government divid.ends. They hope to repay at least part of
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the TARP in the future.

Ms. WATSON. I'm sure this might be the experience in

other Members' offices. I represent a district. out in Los

Angeles and we get cal-l-s every d"y, up to r0 and 30 calls, of

people who have gone to the bank and t.hey're not having their

Ioans restructured. And I'm very curious about where that

money went when it went into the system. It's like trying to

unscrambfe eggs. But I know the consumers and the owners of

property are not being assísted with refinancing t.heir foans.

Let me go on. In testimony before the committee on ,June

11th, Bank of America's CEO Ken Lewis claimed that the

revel-ation of a #L2 billion loss at MerriLl Lynch on December

14th of 2OOB caused him to consider invoking the Material

Adverse Effect cfause, referred to as MAC, to back out of the

deal 9 days after shareholders had voted to approve the

acquisít.ion. However in an e-mail on December 1-9th, the

bank's supervision officer of the New York Fed, Tim Clark,

stated that Lewis' claim that they were surprised by the

rapid growth of the l-osses seems somewhat suspect.

Chairman Bernanke, given that shortly after the deal was

announced in September, Bank of America has installed 200

people at Merrill Lynch to thoroughly review their books, and

do you bel-ieve Mr. Lewis was honestly surprised by the

acceleration of losses?

Mr. BERNANKE. I have no way of knowing. We díd have
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concerns about the quality of the due diligence, but I have

no direct evidence that he was in fact informed about the

l-osses.

Ms. WATSON. V'lell-, 2OO people \^/ere installed at Merri]l

Lynch, so that seems like thçy were going to dig very deeply.

You know, somewhere the due ditigence kind of fízzled out.

And I just Lfrint that Bank of America's due diligence was not

as thorough as it should be.

Do you believe that there were insights into Merrill

Lynch's books that the government had that Bank of America

did not.?

Mr. BERNANKE. I can't ans\^ler that with certainty. We

woul-d have had some information about Merri11 Lynch because

we were working with the SEC to supervise it after we began

lending to investment banks. But I don't think that we had

knowledge of the size of losses either. I'm quite sure we

did not.

Ms. WATSON. AlI right. Mr. Chairman, I'm going to try

to make another statement and quesLions, and if the time runs

out, I would ask Mr. Bernanke to give me his ans\^/ers in

writing.

In an e-maiL on Decembet 20Lh, the president of the

Federal Reserve Bank of Richmond, ,Jeffrey Lacker, described a

t.elephone conversation with you where you expressed the

belief that the MAC threat is irrelevant because it's not
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credible, and that you plan to make it even more clear that

if they play that card and then need assistance, management

is gone.

so do you remember the phone call with Mr. Lacker that

the e-mail_ was referring to, and do you believe that. Mr.

Lewis' claim that he would invoke the MAC and back out of the

deal where credible? And had the Bank of America decided not

to complete the merger, would the Fed have pursued the

removal of their management and board? And had the Fed ever

taken action to remove the management of a private entity

before? Do your best..

Mr. BERNANKE. I was concerned initially about whether

this was a serious proposal to invoke the MAC, because I did

believe that it would be very detrimental to the Bank of

America as well- as to the financial system. I never made any

threat to Mr. Lewis regarding removing the board and the

management.

One example of where the Federal Reserve removed

management was in the case of AIG, where there was an

agreement that the CEO would be replaced upon the

acquisition--upon the congummatíon of the l-oan we made to

stabil-íze that company.

Chairman TOV,INS. The gentlewoman's time is expired.

Ms. WATSON. Thank You, Mr. Chairman. Thank you Mr'

Bernanke.
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Chairman TOWNS. Congressman McHenry from North

Carol-ina.

Mr. MCHENRY. Thank You, Mr. Chairman.

Chairman Bernanke, thank you for your testimony. f know

this is certainly not easy to recall what happened in those

veTyt very busy days in the fall, and you've certainly had a

very challenging tenure with the Federal Reserve. You didn't.

come in at easy times. So thank you for your service to your

country.

And during your testimony in front of Financial

Services, which I'm on, in your numerous comments you worked

very closely in the fal] with the former secretary of the

Treasury, Mr. Paulson, is that correct?

Mr. BERNANKE. That's correct.
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fall

Mr. MCHENRY. And in some testimony, some comments, it

al-most daily or hour-by-hour conversatíons throughout the

with your counterpart there.

Mr. BERNANKE. DailY certainlY.

Mr. MCHENRY. Certainly. Arrd with then-New York Fed

head Tim Geithner you also had significant involvement \^/ith

him on a very regular basis; ís that true?

Mr- BERNANKE. That's correct.

Mr. MCHENRY. So the combination of the two, in the

context of this event, this controversy that \¡Ie're analyzing

today, did. you have conversations with those two about Bank
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of America?

Mr. BERNANKE. I had conversations with Secretary

Paulson who, of courser was the Treasury Secretary at that

time. And we talked about, for example, plans for how we

might strucLure a package to help Bank of America avoid being

destabilized.

At that point, ât that time, President Geithner had

already been designated as the Treasury Secretary nominee,

and therefore he recused. himself from detail-ed intervention

or involvement in such transactions. We did give him basic

information so that he would be informed, but he was not

involved in the details of the package that was put together

for Bank of America.

Mr. MCHENRY. So he was not directly invol-ved and

recused himself because of the confirmation hearings and the

potential of going from the Fed to the Treasury and the

conf licts that woul-d Pose.

Did you have conversations with l¿lr. Geithner to keep him

informed of what was going on?

Mr. BERNANKE. I did.

Mr- MCHENRY. There was an e-mail from Tim Geithner on

December 2Oth at 8tO2 in t.he morning: Are you all over B of

A slash ML, and are you getting what you need from the

troops? And this was to Kevin Warsh.

Norar, this e-mail sort of raises to me that while Mr.
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Geithner was concerned--and we have another chain here that

says that he has basicall-y washed his hands in concern for a

potentially tough confirmation hearing. That makes sense'

But it seems to me t.hat he was all- over this. Is that your

impression?

Mr. BERNANKE. No. My impressíon is that he was

informed about the general siLuation. I woul-d assume that

when he meant the "troops, " he was referring to the st.aff at

the New York Fed, where he was still the president. But I

should say, to the best of my knowledge, he was not involved

in the detailed negotiations that developed the package for

Bank of America.

Mr. MCHENRY. In an e-mail--we know from a subpoenaed

e-mail from the Fed that Mr. Geithner \^/as, like you said,

aware, and was at least aware of an ultimatum to Ken Lewis aS

wel-].

And he says: Can't MAC have to close.

There's also notes from Bank of America with the CFO,

Mr. Price, who said: Fire BoD. If you do it--meaning the

MAC--Tim G agrees.

so it seems that he was very involved, Tim Geithner was

very involved step by step in this process, if not working

through third Parties.

Mr. BERNANKE. My only association with Mr. Geithner

during this period was occasional phone calls to update him1955
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on the generaf developments. 1' m not aware of any other

involvement.

Mr. MCHENRY. Two additional thíngs just to wrap up.

Did you have conversations about Paulson's conversation

with--did you have a conversation with Ivtr. Paulson about his

discussions with Ken Lewis? Because there's been testimony,

and we've heard, that Paufson said very clearly that he would

fire Ken Lewis and the board. And it seems to me in the

reading of atl this stuff, is that the government became one.

And so perhaps what Mr. Paulson said was thought of as

coming from you. And there could be some of this, You know,

coming about. so--confusion coming about after the fact.

Mr. KUCINICH. [Presiding. I The gent]-eman' s time is

expired, buL the witness can ans\,ver your question , of course.

Mr. MCHENRY. Cou1d you describe the conversation you

had with Mr. Paulson about hís conversatíon with wtr. Lewis?

Mr. BERNANKE. He reported back to me that Mr. Lewis, âs

I recall-, had decided not to invoke the MAC. And that laid

open the basis for developing the transaction. But, again, I

never told anyone to threaten Mr. Lewis.

Mr. MCHENRY. Thank You.

Mr. KUCINICH. I thank the gentleman. The Chair

recogn|zes Mr. Cummings of Maryland. You may proceed.

Mr. CUMMINGS. Thank you very much, Mr- Chairman.

Mr. Bernanke, âs I've listened Lo you very carefully, I
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think I get it. I think I get it. You were so intertwined

in this thíng, and, following up on one of Mr. McHenry's

quesLions, that it's hard to see where your participation

ended and where Paulson's began.

I just take it to your own statement. One of the

first t.hings you say in your background is: On September

15th, Bank of Àmerica announced an agreement to acquire

Merrill Lynch. I did not play a role in arranging this

transaction and no Federal Reserve assistance vlas promised or

provided in connection with that agreement.

Is t.hat accurate? Yes or no.

MT. BERNANKE. YCS.

Mr. CUMMINGS- Alt right. Wel-l, then you go on to tal-k

about all the things you did to--I'm confused. Let's talk

about this whol-e situation with one of the things you did.

This is your statement. It. says: In responding to the

Bank of America and these discussions I--talking about

yourself --expressed concern that invoking the IvIAC would

entail significant risk

And then you go on to talk about that: We had Mr. Lewis

who testified before us that he's been an experienced guy in

this whole banking stuff for many, many years. He took this

MAC situation very seriously.

And then Paulson comes along and you come aIong,

according to your own testimony, and you sâY, you know, I
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don't think that you are right on this. But basically, it

sounds like you did not believe in the competence of Mr.

Lewis. I' m just finding this out today?

Is that right., did you think he was competent? Yes or

no.

Mr. BERNANKE. That's not a yes or no question. I think

on t.his particular issue, I think that. invoking the MAC would

have been a mistake. And I would like to mention, sir, that

the first reference was to the original September deal- in

which I was not involved in any \,üay.

Mr. CUMMINGS. Yeah, but you're all wound up in the rest

of it, all the way down to the end, based on your testimony.

Mr. BERNANKE. Certainly, I was.

Mr. CUMMfNGS. So you felt that he was

competent--incompetent with regard to this issue, the MAC,

although he was an experienced banker, although he had a

fiduciary duty to his shareholders, to his board--and I know

that you are always very concerned about disclosure, right?

That's a major, is ít not?

Mr. BERNANKE. Certainly.

Mr. CUMMINGS. Certainly. And so--but the man who would

be held responsible if his bank went down, Yoü say to him

when he says--when you pu1ls up this material, this MAC, and

says, do you know what, I don't do this, but I'm taking this

very seriously, and I t.hink I better declare a MAC here.
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so when he decl_ares it, after all his experiences and

what have you, then you come along and says, although it's

your duty to discl-ose certain thíngs, although it's your duty

and you are going to be the one who's going to get hit if

this thing fa1ls down, I'ûì going to put my judgment above

your judgment; is that basicall-y ri-ghtf

Mr. BERNANKE. No, that's not right. I offered my views

based on my experience as a Federal- Reserve Chairman and

based on the advice I got from staff at the Federal Reserve

that invoking the MAC woul-d not be a good idea for the Bank

of America. He himself was uncertain about what to do. But

at all times it was his decision to make, and he understood

that, I believe.

Mr. CUMMINGS. WeII, I don't know whether you saw his

testimony, but the man did everything he could not to--we got

him to a point where he basically said he felt threatened,

but he tried to say that he wasn't threatened. There was not

a person in this room who did not understand that he was

threatened. You even used the word several- times in this

hearing. You used it, I didn't, you did.

Mr. BERNANKE. To say that I did not threaten anyone.

Mr. CUMMINGS. No, flo, flo, flo, no. I said that you used

the woÉd that he was ilthreatened. rr T think you may have been

referring to Paulson. And so al-l I'm saying to you is that I

can see how we got to where we've gotten to, where it appears
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as if hre've got Paulson saying--I mean we've got Lewis saying

that you may have been behind the scenes doing some things.

we've got you saying that you were behind the scenes doing

some things. But at the same time, Yoü come back and say,

well, yoü know, I just gave my opinion, you know, it's

not--it was up to him.

I do not think--and f'm asking you, do you think it l¡/as

up to him when Paul-son comes to him and says, I'fil going to

fire you and I'm going to release your board? Ïs that the

\^/ay you would want. things to happen in this regard?

Mr. BERNANKE. I don't know what Paufson said to him.

Mr. KUCINICH. The gentleman's time is expired.

Mr. BERNANKE. But it was his decision.

Mr. KUCINICH. Excuse me. The gentleman's time is

expired, but the witness shoul-d answer the gentleman's

question.

Mr. BERNANKE. As f said, I don'L know what Mr. Paufson

said. to him, but it was always his decision, and I did not

threaten him.

Mr. CUMMINGS. Thank You.

Mr. KUCINICH. The Chair recognízes Mr. Bílbray.

Mr. BILBRAY. Thank Yoü, Mr. Chairman'

Mr. Chairman, I know this whole process looks ]íke an

inquisition. We're not here to indict, just to question and

to find out--Lry to work out the reafity here. I think it's
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a little more confrontational- than it should be

traditionally. Let's just remember you are placed in that

position of being under oat.h, and I'm hearing testímony going

back and forth, so I'm trying to find out how two people may

perceive something differently, how words may be changed back

and forth.

So let me just ask you, ât that time or at this time,

did you believe that Merrill Lynch was too big to failz

Mr. BERNANKE. ï thought very likely that if MerriII

Lynch failed, it \^Ias after all bigger than Lehman Brothers,

that it would create a very serious problem in t.he financial

markets. I did.

Mr. BILBRAY. So as a manager you pretty well felt

Merrill- Lynch needed. to be addressed one way or Lhe other to

keep it from going under.

Mr. BERNANKE. I t.hought letting it fail- would pose a

serious risk, although it's not clear that we could have

prevented it from failing.

Mr. BILBRA,Y. Okay. No\a/, I saw you made a statement

here, and it's in the record, that when someone said, did you

invoke a threat or something else, that if they invoked the

MAC there woul-d be repercussions to management -

And we can pull up the record. l' m almost sure you

said, Do, I didn't say it that wâY, but I díd indicate that

if they invoked the MAC, and there \^ras--what was it--t.hey
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needed assistance afterwards, that if there was--this created

a situation where they needed assistance, then there would be

a problem. And that the clarífication there was that it

\^/asn/t just the MAC, but if they did the MAC and then needed

to come Lo us for assistance because of that arrangement,

then there woul-d be hell to be paid. That was the inference

of your statement at that. time.

Mr. BERNANKE. That was what was in Mr. Lacker's e-mail

about a conversation between us, but I did not make that

statement to Mr. Lewis. Al-though I don't think it's

unreasonable if someone makes a decision that endangers his

company, that he would be accountable for that.

Mr. BILBR-A,Y. Okay. That's why I want to clarify, ML.

chairman, because today you did make the comment that you

felt that way and you felt comfortable with that. You

indícated, I thought you indicated, that you communicated

that at that time that--not just that if they invoked a MAC,

but if there was assístance needed later, after they invoked

a MAC, then there would be repercussions.

Mr. BERNANKE. I don't bel-ieve I said that.

Mr. BILBRAY. Mr. Chairman, I would ask that that

testimony--because we need to clarify that, because I heard

something from you today that sounds very famil-iar. And

that's why I went back to that statement about, It wasn'L

just about the MAC. It was the MAC; then if they needed
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assistance, then that management should be held responsible.

And I jus.t thought that your statements toaay kind of

reflected the statement of the 1,2-20-OB statement. So we can

go back into the record and see that. I'm jusL trying to

help you clarify what you said today.

Mr. KUCTNTCH. Is t.he gentleman submitting something

into the record?

Mr. BILBRAY. Yes, ¡rIease.

Mr. KUCINICH. Without objection.

[The information follows: ]

******** CoMMITTEE INSERT ********
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Mr. BILBRAY. Now, when you get into this, You said we

did not guarantee BIA anything, and you said there was no

doLlar amount referenced. But could you in this

conversation, instead of saying we will- pay this much out or

we'II get out of it, could there have been any other

discussion? Statements like: Look, if there's a concern, if

there's a problem'here, we'1I take care of it or we'11 make

you whole, you won't--this deal will not impact you in the

long run, that we'II cover the difference-

Mr. BERNANKE. We committed to work with them to make

sure they would be a stable company and that they woufd not

collapse because of this issue.

Mr. BILBRÄ,Y. Okay. l' m trying to clarify here because

'\^re,re going with testimony. So in other words, you are in a

situation where you,ve got to handle this Merrill Lynch

problem anyway. You have what looks like a merger forming,

al-l at once the BOA starting to get. cold feet, may pull it

apart. They're seeíng it from the BOA, I mean Bank of

America, taking on this burden. You see, you are going to

have a burden one r^Iay or t.he other.

Is it safe to say that from a management point of view,

it Iooks simpler to get them to take thís on so you can

manage it as a single piece, rather than going back and

forth?.
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DCMN BURRELL

[12 :00 p.m. ]

Mr. KUCINICH. The gentleman's time has expired. Do you

want to put that. in a question and then Mr. Bernanke can

answer?

Mr. BILIRÀKIS. Let me finish with this. You st.ated

today that if you had it to do all over again, you believe

today that you would do it exactly the same? Later in your

testimony- -

Mr. KUCINICH. I am going to take it as a question.

Mr. BILIR-AKIS. I wil1 take the question. How do you

explain the fact that today you did add a conditioning cl-ause

that you did exactly what you needed to do for what you knew

at that time? Does that l-eave you a question? VIith that

statement that you made today, does that l-eave in t.he back of

your mind that maybe there are things you know today t.hat you

would have done differently?

Mr. KUCINICH. The witness may answer the questíon.

Mr. BERNANKE. I don't know of anything material that

would have affected t.hat, given the powers we had and the

situation at the time.

Mr. KUCINICH. T thank the gentleman. The Chair

recognizes Mr. Clay.
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Bernanke, for coming todaY.

You have stated that the Fed acted appropriately

regarding issues of public disclosure. You have further

stated that neither you nor any member of the Federal Reserve

ever directed, instructed, or advised Bank of America to

withhold from public discl-osure any information relating to

Merrill- Lynch, including the losses, Lhe compensation

packages, or bonuses. And I can believe that, and I have

found you to be a person of integrity of the highest degree.

Retrospectively, Iooking at the developments that

occurred. with the whole saga of Bank of America-Merrill

Lynch, and t.he Department of TreasvtY, and looking at the

Iosses investors, both institutional and individuals,

absorbed, do you feel that you had some responsibility to

disclose some of this information that you knew was being

withheld?

Mr. BERNANKE. No. The information about the l-osses was

' the responsibility of Bank of America to disclose, and it was

up to them with their counsel to determine when that was

appropriate. We were required, wê the government \^/ere

requíred to disclose the terms of the deal within a week

after it was consummated, and we did that.

Mr. CLAY. At what point does the wel-fare of the

investor become as important as the institution invested in?

Mr. BERNANKE. The welfare of the investor is very
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important. And my concern was that the system would

collapse, that Bank of America woufd collapse, which would

hardly be a good thing for the investors.

Mr. CLAY. And that \^Ias your responsibility then-

Mr. BERNANKE. My responsibility is t.o protect the

overalf financial system. But I have to do that within the

boundaries of supervisory practice and law.

Mr. CLAY. And at what point should you discfose

information to the public?

Mr. BERNANKE. V'lith respect to this particular issue,

the law is cl-ear that any action regarding TARP needs to be

disclosed within a week, and we did that.

Mr. CLAY. Do you believe that the peopfe were better

served by being uninformed in making their investment

decisíons, especially when official America knew there were

mísrepresentations in the fínanciaf status of B of A?

Mr. BERNANKE. Wel-l, again, those judgment.s were up to

Bank of America. Our job was to try and make sure that the

system was stabil-ized, and t.hat was our primary f ocus.

Mr. CLAY. Mr. Chairman, why did you think it was

necessary for B of A to acquire Merril-l- Lynch when Lehman had

been al_l_owed to fail? what \^/as the thinking of saving AIG,

Merrill, and. Citigroup when these companies faíled to

adequately perform and uphold their fiduciary

responsibílities to its stockholders? What made these three
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different from Lehman?

Mr. BERNANKE. We made extraordinary efforts to prevent

Lehman from failing. We were unsuccessful partly because we

couldn't find a merger partner. Bank of America was a

potential merger partner. They decided against it, and we

didn't try to coerce them to do it. We didn't have the

powers to save Lehman, and that's why they failed, very

much--we were very concerned about it, and our concerns

proved to be justified.

With respect to the other cases, w€ did everything we

could to avoid a systemic failure because of the risk of the

financial system. AIG, âs I mentioned earlier, was possible

to address because the large insurance company provided

coll-ateral for a 1oan that would alfow us to provide

liquídity to the Financial- Products Dívision, which was the

source of the problem.

After the Congress passed the TARP legislation, it was

then much more direct and easy to address these problems. If

we,d have had the TARP money in September, we might have been

able to address the Lehman problem.

Mr. CLAY. V'Ias it. rea1ly necessary to salvage AIG? I

heard your explanation, but--

Mr. BERNANKE. I do believe so.

Mr. CLAY. --they failed. They failed their own

investment. They failed themselves.
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Mr. BERNANKE. I had no sympathy for AIG, and

particularly for the FinancíaI Products Division. But my

concern \^Ias that. if it failed that the consequences woul-d

have been a worfdwide banking run, a severe financial

meltdown, and very unknown but difficult consequences for the

global economy, and I didn't feel that I could take that

chance.

Mr. CLAY. And I guess we t.hought the same about

American auto makers a few months a9o; that they just

coufdn,t fail_, either, they coufdn't go into bankruptcy. But

we know a different storY now-

Thank you, Mr. Chairman, for your responses.

Mr. Chairman, I Yield back'

Mr. KUCINICH. I thank the gentleman.

The chair recognizes Mr. Fortenberry. You may proceed,

sir.

Mr. FORTENBERRY. Thank Yoü, Mr. Chairman, and thank

you, chairman Bernanke, for your appearance here today.

I read your testimony, and it appears to me to be a

reasonable explanation of your role in the Bank of

America-Merríll Lynch merger and the advocacy of certain

additional bailout funds. However, while that is Lhe narrow

purpose of this hearing, to unpack whether or not there were

any conflicts there, and certainly you can understand the

cynicism in that we have got conflicting impressions from you
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and Mr. Lewis about the nature of this deal, I think

fundamentally what is at issue here, what is the hèart of t.he

matter, is the Fed's future role as a systemic regulator- In

that regard, Iet me go back to a couple of points that. were

just touched on.

Do you believe it was in the best. interest of this

counLry for Merrill Lynch and Bank of America to be merged

and t.o receive the bailout funds that they received, first

the $25 billion between the two companies and then Iater the

$20 billion, as Bank of America expressed concern, ot let's

put it another wâY, waffling about the potential deal?

Mr. BERNANKE. I think it was critical that we avoided

the fail-ure of those firms and the implicat.ions that would

have had for our financíal system. We did so in a way that

protected the taxpayer, and again I think we did the right

thíng.

Mr. FORTENBERRY. One thing that concerns me about this,

though, is ínformation that we have from the FDIC Chairman

Sheila Bair, who wrote to you prior to the final bailout

monies being received by Bank of America. She said there had

been strong discomfort with this deal at the FDIC for all of

the reasons you and I have discussed.

What did you discuss?

Mr. BERNANKE. My recollection was that her concern was

not about taking action to stabilize Bank of America. Her
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concern \^/as that the FDIC would have financial exposure as

part of the transaction, and she was concerned in particular

because the transaction involved not only a bank but. also an

investment bank, which was not in her sphere of

responsibility. So it was the details of the transactíon, I

undersLand. it, that l¡/ere her concern, not the basic idea of

taking steps to stabllize the company-

Mr. FORTENBERRY. Currentfy we have a situation, it is

my understanding, where 10 major banks controf about 50

percent of deposited assets in this country, Bank of America

being the largest. fs this a systemic risk?

Mr. BERNANKE. We have a l-ot of large banks, and under

our current system and particularly in the current

circumstances with financial- conditions the way Lhey are, the

faíl-ure of one of those firms would be very dangerous for the

American economy, and that is why I believe that the

centerpiece of financial regulatory reforms should be Steps

to get rid of too-big-t.o-fait, to find measures that allow a

large firm to fail when it is appropriate, but to do so in a

way that doesn't bring everything else down with it-

Mr. FORTENBERRY. We11, I agree with that assessment,

but. I think it is pointing to the need to, in whatever future

regulatory framework that we have, to consider t.he fact that

we have 10 banks controlling a majority of asseLs in this

country, and that systemic risk is very real. Do you agree
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with that?

Mr. BERNANKE. It's certainly real now. But I think

there are steps that. could reduce the risk associated with

those things.

Mr. FORTENBERRY. Vühat could be those steps potentially?

Mr. BERNANKE. V'IeII , for example, greater oversight,

capital, and supervision of those companies. A resol-ution

regime that woul-d- -

Mr. FORTENBERRY. That assumes f ail-ure .

Mr. BERNANKE. In the case of failure, that is correct-

But that would create more market discipline because l-enders

to those banks would. know that they wouldn't necessarily be

made whol-e in the case of a failure and they woul-d therefore

exert more discipline on those companies.

Mr. FORTENBERRY. The point I am driving at, are these

too big? Are these banks too big?

Mr. BERNANKE. I think it is important that banks have

no incentive to grow just to become too big to fail - But

large banks probably have some other economic purposes/

including global transactions, networks, and the like. I

doubt we can go back to the worl-d with only very small- banks.

Mr. FORTENBERRY. But we are concerned that this level

of concentration in the hands of too few is a potential

systemic problem.

Mr. BERNANKE. It is a legitimate concern, Congressman/
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absolutely.

Mr. FORTENBERRY. Mr. Chairman, I would like to yield

the remainder of my time to Mr. Burton.

Mr. KUCINICH. The gentleman has the remainder of the

time, about a minute.

Mr. BURTON. Thank You very much.

You indicated that Secretary Paulson's comment that he

made that threat at the request of Chairman Bernanke was

changed l-ater on by Mr. Paulson. But what he said was, and I

think this ought to be in the record, his prediction of what

could happen--talking about you--his prediction of what could

happen to Lewis and t.he board was hís language--was Paufson's

language, but based. on what he knew to be the Fed's strong

opposition to Bank of America attempting to renounce the

deal.

You were the Fed. And he said it was based upon the

knowledge that the Fed's strong opposition to Bank of America

at'tempting to renounce the deal- \^Ias something that he knew to

be the case, and- that he was in effect speaking on behalf of

what you had said to him.

Mr. KUCINICH. The gentleman's time had expired.

Chairman Bernanke, You are directed to answer his question

though

Mr. BERNANKE. We \^/ere strongly opposed to that action

for the reasons I have described.
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Mr. KUCINICH. Is that Your answer?

MT. BERNANKE. YCS.

Mr. KUCINICH. I thank t.he gentl-eman.

The Chair no\^I recognizes Mr. Welch. Thank you-

Mr. WELCH. Thank You, Mr. Chairman.

Mr. Bernanke, I have one comment and two questions. My

comment is thank you for your incredibl-e service in very

turbulent times. You have been very sturdy, and I think all

of us really appreciate that.

Two questions, one about Mr. Lewis and Bank of America,

and then following up on what Mr. Fortenberry was asking

about.

Mr. Lewis was here, and he had a number of different

stories on a single transaction. He told the shareholders

that this Merril-l deal \^Ias a great deal for them, and

persisted in that story even in December after he found out

about a $9 bill-ion additional deterioration. And to,

frankly, my amazement and shock, he never bothered to tell

the sharehol-ders the news that led him to the next assertion

he made, that that. was so dire that he might invoke the

nuclear option of the MAC cl-ause. And then he told us

basically that--using his words--he didn't use the word

rrthreat,rr but he said there was heavy pressure from the Fed

and Treasury to go through with this deal, with the assurance

that the American taxpayer through the Fed and the Treasury



24L6

24L1

24L8

24L9

2420

242L

2422

2423

2424

2425

2426

2427

2428

2429

2430

2431

2432

2433

2434

2435

2436

243'7

2438

2439

2440

HGO176.000 PAGE to2

v\¡ould back up any of the toxic assets from Merril-l. And I'Il-

just ask one specific question about that.

One of his assertions to the board was that the Treasury

and Fed have confirmed they will provide assistance to the

corporation to restore capital and protect the corporation

agaínst t.he adverse impact of Lhe Merrill Lynch assets. And

he went on to say: The corporation can rely on the Fed and

Treasury to complete and deliver the promised support by

January 20, the date scheduled for the release of earnings by

the corporation.

In your recoll-ect.ion, is that an accurate statement by

Mr. Lewis?

Mr. BERNANKE. We did indicate that we woufd work with

him in good faith to devel-op a transaction, develop a package

that would. preserve the stabil-ity of this company/ and we

proposed to do that by Januaty 2}lJn. That ís correct.

Mr. WELCH. And that incl-uded backing up the toxic

assets on Merril-1's balance sheet?

Mr. BERNANKE. There were no specifics about how we were

goíng to do it . There \^/ere dif f erent possíble approaches, in

the event that RíngFence is apparently not even going to be

consummated.

Mr. WELCH. What he was specifically referring to was

the news that they \^Iere aware of, that Merrill had far more

toxic assets than had been disclosed to shareholders when
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they approved the deal in the early part of December. so is

it. your recollection that the assurance he gave his board

that the Fed and Treasury would back up the toxic assets on

Merril-I was accurate?

Mr. BERNANKE. We1l, he knew that in the case of Citi,

for example, t.hat we had used both capital and a RingFence.

So, clearly, that was one of the options that we \^Iere

discussing as part of the transaction'

Mr. V'IELCH. Why don't I get to this question that was

started by Mr. Fortenberry. You have wisely stated, in my

view, that we need a new regulatory regime to protect the

economy from systemic risk. And Lhere's really two

approaches that can be taken, and the Congress has to make a

judgment which is the bet.ter one to go. One is a super sized

regulator or some entity that has the capacity to monitor the

risk of these huge financial conglomerates that when they go

down bring us all- with them. That is one approach.

The other approach is to take the view that if an

institution is too big to fail, it is too big to exist. And

the virtue of that, frankly, is that it brings them down to a

size where we don't have to depend on t.he vigilance of

regulators being overcome by the infl-uence of the financial

indust.ry.

So my question t.o you is, does it make sense f or

Congress to pursue a policy that says if an institution is
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too big to fail without threat to the economy, it is in fact

too big to exist and, instead of regulating it, we shbuld

break it up?

Mr. BERNANKE. V'lel-], there are two options. One is to

all-ow large banks to take steps to protect the economy if in

fact one comes to the brink of failure, which is what

Treasury's proposal, for example, includes. The other

possibility is to restrict the size of the banks.

I think it is legitimate to discuss both options. I

would just point out t.hat very large banks do have an

economic function, a global reach, diversity of activities.

But Congress may wish to look at different options. I don't

want to prejudge what. you will be delíberating.

Mr. WELCH. Thank you. I Yie1d back.

Mr. KUCINICH. The gentleman yields back. When our

colleagues on the Repubtican side have others show up, they

wil-I be recognized. In return, we recognize Mr. Kanjorski.

Mr. KAN,JORSKI . Mr. Chairman, thank you for your

testimony. And I have lístened to a lot of my colleagues

today use words l-ike rrthreats,rr even "1ies, " "Iying. " The

reality is if a judge cautions an attorney that certain

conduct would constitute contempt, it is not a threat. Is

it? That is t.ell-ing him the power of the court. It is

laying out what the rul-es are. I can'L see how people are

jumping to the conclusion that by either yourself or the
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Secretary of Treasury informing a bank officer or a board

that there were powers of the government to take action in a

certain way which could constitute removal of the CEO or the

board, that doesn'L constitute a threat. That is informing

them of what the powers are. Isn't it.?

Mr. BERNANKE. As long as the reason for exerting that

power is legítímate; i.e'., that the manager took actions that

prejudiced his own company.

Mr. KANJORSKI. And then that would be an issue that

l-ater on could be determined. BuL, nevertheless, it is not

threat. It is telling the truth.

Mr. BERNANKE. Yes, sir.

Mr. KANJORSKI. These are the confines of the power we

have, and we're willing to use it. And f am glad somebody

told them that, lf they did. f don't know if they did,

because--I doubt whet.her they seriously did. I l-istened to

Mr. Lewis both here and as a witness, and I interviewed him

individually. And he's sort of rather happy with the

acquisition that he made and it accounLed for 75 percent. of

its profits of the Bank of America in the last quarter. So

would suspect that about 6 months to a year from now he is

going to be telling t.his tremendous victory of his of

acquiring Merrill Lynch.

But aII that being said, I don't know why we are

spending our time to find out what happened between the 15th
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of September and ,January 1st. Al-1 we all know is a hell of a

l-ot went over the dam, and particularly in that spectacular

2-week period after September 15th.

I want you, one, before you leave here to tell- this

committee and the American people what kind of jeopardy the

American system and the worl-d system was in so we reiLerate

that moment, that we weren't alt a bunch of relaxed confídent

people walking around making clear judgments, but we were

working--makíng emergency judgments, working 20 and 24 hours

a day, and not with the clearest heads in the worl-d. Is that

correct?

Mr. BERNANKE. Thank You, sir, for that opportuníty.

September \^/as an incredibly intense period of financial

crisis. Many of the largest firms in America came under very

severe pressure.

The failure of Lehman BroLhers and near failure of AIG

\^rere important reasons, why the world economy went into a

nosedive that lasted for the entire second half or

second--fourth quarter of 2008 and t.he first quarter of 2009.

The Treasury, Lhe Federal Reserve, and other agencies

worked overtime to try to prevent additional failures and

additional- crises. Fortunately, the Congress provided the

TARP funding in early October. In mid-October, there wa.s an

incipient globa1 banking crisis that involved responses by

policymakers around the world, the U.K., Australia, Japan,
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Germany, and elsewhere. The United States \^Ias abl-e to join

in that effort because of the TARP money. We averted at that

time a global financial meltdown which, in my opinion, very

1ikely woul-d have created a depression-like environment in

the United States far more severe than the recession we have

seen recently.

Mr. KANJORSKI. Thank you very much, Mr. Chairman. And

I gave you your shot.; no$/ I am going to come back at you.

Mr. BERNANKE. Sure.

Mr. KANJORSKI. The thing we have to decide is what we

are going to do in the future and how we are goíng to handle

it. And one of the things in t.he last severaf months--and I

have been involved in investigations of everything from the

Madoff case to other transactions in the market. But

what--studying t.he inside of our regulatory authorities, I

find that, although they may have the authority, they may

have the money to act, they sometimes don't know how to act

or do¡r't act properly. And, âs a result, they have all the

authoríty in the world to prevent something from happening,

but it happens any\Àray. And I want to say that charge would

lie against the Federal Reserve, and that is where we are

hung up in the course of a dílemma.

The Federal'Reserve, âs I can see it, had several

opportunities to prevent this economic crisis. One is the

long used 14 years of power to lay down the conditions on
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mortgage obligations in this country, that. al-I the way

through, about 1-2 of those 14 years the Federal Reserve

failed to take any action until you came on the scene and

finally did enact a set of standards across the board. If

they had enacted earlier those standards, most of these toxic

assets we talk about wouldn't be circulating around t.he world

with the imprimatur that they're supported and passed on by

the United St.ates Government.

Two, there are issues with the Federal Reserve that they

are now acquiring additional- powers when they failed Lo use

their past po$/ers.

Could you address those two issues.

Mr. BERNANKE. Certaínly. And I agree with you--

Mr. KUCINTCH. The gentleman's t.ime has expired, but

please answer t.he quest.ion.

Mr. BERNANKE. Congressman Kanjorski, you are right that

the Federa] Reserve was late to invoke those consumer

protection powers. We have been very aggressive, as you

know, for the past couple of years. I think it is very

important if the Fed retains t.hose powers that we strengthen

the priority that those have in our decision making and that

we strengthened accountability that we report frequently to

Congress about what we are doing in t.hese areas. So that is

very important.

fn terms of additional powers, I think it is worthwhile
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pointing out t.hat if we look, for example, ât the Treasury's

proposal to make the Fed the consolidated supervisor of

systemícally critical- firms, that it's not major difference

in terms of powers from what we currentfy have, which is

being an umbrella supervisor of all the financial holding

companies. Rat.her, it would be not so much a change in

powers but a change in approach whereby we would take a

systemic systemwide approach in how we would regulate those

firms rather than looking at them bank by bank or firm by

firm.

So it is not a massive increase in powers. It is reaIly

a change in their st.rategy.

Mr. KUCINICH. I thank the gentleman for his response.

The Chair recognizes Mr. Turner.

Mr. TURNER. Thank yoü, Mr. Chairman.

Mr. Bernanke, I want to thank you for being here today.

I know that we have had very difficult tímes, and certainly

you and Mr. Paulson and others we know have worked diligently

to try to restore the financial security of the country.

There are divergent opinions, though, of the actions

that are taken and to how we should approach them. I have

voted against every bailout that has come before this

Congress, and I have done that because I felt that the

programs that were put before us were not clearly defined;

the scope of the costs or expense was not clearly defined;
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the ability to hold people accountable was difficul-t to

ascertain in programs that were undefined. And I think that

\^/e are seeing no\^/, as the American public l-ooks at this,

Lhere's a lot of unintended consequences. There are things

t.hat are happening that the American people are saying, well,

I didn't quite think that that's what it's going to be-

I know you are facing a l-ot of questions today

concerning Bank of America and MerriII Lynch, and they go

right to the heart, I think, of questions concerning the

Federal Government's proper rofe in prívate enterprise. How

do we step in appropríately? How do we not step in?

You know, the Federal- Government has very mixed

performance when it comes to the issues of interfering or

intervention in private enterprise. Frequently, this

committee has hearings on issues as basic aS our contract.ing

processes with private enterprise. We are not a very good

customer. Many times issues arise where people wonder

whether there's been abuse of processes, confl-ict.s of

interest. So when you then put another layer of us just not

being a customer but us being an investor, àfr ent.ity that is

providíng a bailout, or even an owner, people have a great

deal of concern.

Yesterday, I introduced House Joint Resolution 57, the

Preserving Capitalism in America Amendment. It is a proposed

amendment to the United States Constitution. It came about
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as a result of my discussion with people back home because

several people that I spoke to said that they did not beiieve

that enough people were taking a stand to say this is wrong,

f don't believe that this should have happened in this

manner. f know we have difficulty, but I don't agree with

this structure. f don't agree that. we should own General

Motors.

The Constitutional- amendment would limit the ability of

the Federal Government to acquire an ownership interest in a

private corporation. It does give the government the ability

to issue loans. It also allows us to invest in public

authorities, public use corporations, and al-so al-l-ows

investments by government pension funds.

It turns out that, âs I hlas discussing this with people

ín my community, that Iimiting government ownership over

private enterprise is not a ne\^/ idea. We found that at least,

eight State Constitutions have in some form limited the

SLate's ability to acquire stock or equity in a company

apparently as a result of the panic of 1837, which you would

know a whofe lot more about than I do as a result of your

great historical expertise.

But a number of people have concerns as the Obama

administration moves forward, as the bailouts in the

financial sector move forward, âs our domestíc automobile

industry becomes publicly owned.
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The Constit.utional amendment that T dropped yesterday

was dropped with 102 original cosponsors. Nearly a quarter

of the House stepped forward and said, I want to support a

Constitutional amendment because we don't think it can be

done by statute, that could say: I¡tre understand that there

are times when action needs to be taken. Vrle understand when

intervention needs to occur'. But we do not bel-ieve that

ownership is a sLructure that should be an available option.

We are very concerned about what happens next.

For example, we have a huge ownership interest in

General Motors. V'le dofi't in Ford. Let's say both of them

bid on a government contract. Vühat happens then? Can Ford

be assured that they are going to have the equal treatment

when the government's virtually bidding for its own contract?

I woul-d Like your thoughts on the amendment. And if

that amendment was in place, I would like your thoughts as to

how you would have gone about--and how TARP funds woul-d have

been used and some of these other t.hings coul-d have been

structured in a way where we wouldn't have ended up wíth

ownership but you would have responded to our financial

crisis.

Mr. BERNANKE. Well-, T agree with you that limited

government ownership, limited government intervention in the

private sector is frequently a good policy. And in that

respect, I think that is a very good approach.
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I should say, though, that in order to make that a

viabte policy in our financial sector we need to have a set

of rules and regulations that can allow financial firms to

fail. And I believe in failure. You know,

fail-ure--capitalism without failure is like religion without

sin, somebody saíd. You need to have fail-ure. But you have

to have failure in a way that is not going to bring down the

entire system. So if you are going to do that, You need to

also have rules and regulations that allow the orderly

wind-down, the orderly fail-ure of large financial firms.

Mr. TURNER. Before we conclude, Mr. Chairman, if you'd

al-l-ow me. So I don't believe you are saying, are You, that

you think that the only way you could have intervened is to

result in ownership;'that there weren't structures of loans

and other assistance that coul-d have been provided that

wouldn't have ended up in the Federal Government having an

ownership interest? And then of course, therefore, where we

get this conflict of, well, how is the government going to

execute its government interest?

Mr. BERNANKE. I have to think about that. But if you

l-ook at banking crises in history, in ,Tapan and Sweden, ín

t.he U.S. In the '30s, and so on, frequently you do have a

period of capital being injected by the government, which

essentially is a Lemporary ownership. Usually those things

are temporary.
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But, again, I am noL sure what the al-ternative would be.

I woul-d be happy to think about it. But in order to avoid

ever having government ownership again, You need to figure

out a \^/ay to avoid having the crisis in the first place, And

I think that. should be the first priority.

Mr. TURNER. T appreciate the thoughts, because people

are obviously very concerned about this. And this looks like

a line that perhaps we should not take.

Thank you so much.

Chairman TOWNS. [Presiding.l Thank you so much- Yield

to the gentleman from Massachusetts, Mr. Lynch.

Mr. LYNCH. Thank You, Mr. Chairman. Thank You, Mr.

Chairman. As someone who voted against t.he TARP, I just want

to comment on your kind remarks in saying that through the

wisdom of Congress we passed the TARP bitl. Number one, âs

you may remember, TARP \^Ias presented to us as a way to

purchase toxic mortgages. It was never used for that - So

what we voted for was never put into action.

Number two, several weeks after we did the TARP bi]l, wo

also passed a TARP corrections bill. ft was a 400-page bill

that we passed to correct all the mistakes that we made in

TARP. So I am not so sure that the wisdom of Congress is

necessarily accuratêIy ascribed in that statement.

I do want to say I agree with Chairman Kanjorski about

the context in which you took all this action. The sky was
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falling, it was a very difficult time. But I do want to say

the reason \^re are going over this chronology is because we

have granted the Fed enormous independence, and there is

sometimes a tension between the premise of the taxpayers'

interest. and. the power of the Fed and the independence of the

Fed, and that is why we are going over t.his.

There has been a lot of back and forth today. But,

basically, what the facts are is that Merril-l got into

t.rouble very early in '07 when E. Stanley O'Neaf was there.

It was a very difficult situation. There was a merger

proposal that you supported quite strongly between Bank of

America and Merrill Lynch. There was an agreement to enter

into that merger. And then at some subsequent time there

were major l-osses. There were early losses, $8-4 billion

that occurred in 2OO'7 . Tt looked like an additíonal- ça2

billion that was discovered by Mr. Lewis on December 14th,

2008. And then he announced his desire or his intention to

invoke the MAC. And then we have a difference of opinion,

and that is on one side Some folks are saying that you or Mr.

Paulson threatened Mr. Lewis. Other people say it was simply

iron-fisted encouragement to have him stay in the deal. In

any event, he did that. He stayed in the deal. And there is

an interesting e-mail from You, and I just want to go over

this because I am interested ín the taxpayers' position.

It says here--this is from You, Mr. Chairman, to Scott
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ALvarez. And it says: I had a good conversation with Lewis

just no\¡/. He confirms his willingness to drop the MAC--the

opposition to the deal- going forward--and to work with the

government to develop whatever support package might be

needed for earnings announcement dates around January 20th.

V'Ie discussed his common equity issue. VrIe agreed that. having

a significant amount of TARP capital in the form of

common--common equity--was not an ideal solution given the

ownership implications. But we agreed both to think about

possible soluLions, parenthesis, a government backstop of a

capital raise or a government common with limited control

right.s.

Now, it sounds to me l-ike Ken Lewis is concerned about

his job. And for the American taxpayer to geL voting rights

in return for their TARP money, Mr. Lewis would be gone, I

bel-ieve. fs that the concern that you believe Mr. Lewis

expressed regårding the TARP being presented wit.h rights,

voting rights for the American taxpayer in that deal?

Mr. BERNANKE. I don't know exactly what his concern

\Ä/as. It may have al-so been involved in just concern about

governmenL intervention in his management and ín the

operati'ons of the company.

Mr. LYNCH. V'lell, there was a--this discussion, it is

what it is. It indicates that Mr. Lewis is concerned about

the taxpayer having some ínput here, some controf. And it
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sounds like your--ít says: But we agreed to think about

possible solutions to that, a backstop of capital raise or

government taxpayer involvement here with limited control-

rights. And f am just wondering whether--in this deal to

provide this support, whether the taxpayers are getting the

ful-l- leverage that they shoul-d have gotten given the amount

of assistance we put into this company, into this deal

Mr. BERNANKE. Well, the company is subject both

restrictions of the TARP and the Treasury's provisions

executive compensation and the l-ike, and they are also

to the

on

subject to--as has been discussed, they are subject to the

supervisory oversight of the Federal Reserve and the OCC.

And we have taken actions, f.or example, to ask them to add

independent dírectors to their board and make other

appropriate changes to their company.

Mr. LYNCH. Could we have not gotten greater protections

for the American taxpayer in t.his deal than what we did in

terms of--considering that we are saving this company with

the American taxpayers' assistance and we don't gain the

control that r think is commensurate with that support?

Mr. BERNANKE. Well, the--I am not quite sure. I would

have to go back and look at that e-mail again. At that time

the TARP money was all provided in the form of preferred

stock, which is--on the one hand is not voting but on the

other hand is senior to common equity and, therefore, is
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safer.

Mr. LYNCH. They get paid first. I understand that.

But it is the lack of--it seems l-ike Mr. Lewis was most

concerned with lack of input or lack of control- on the part

of the taxpayer. And I think that. would have helped us, you

know, in this deat if we had had greater control on behalf of

the Amerícan taxpayer.

Mr. Chairman, hY time has expired' Again, Mr. Chairman,

I thank you for appearing and helping us with our work. I

yield back.

Chairman TOWNS. Thank you very much. f now yield 5

minutes to the gentleman from Massachusetts, MI.. Tierney.

Mr. TIERNEY. Thank You, Mr. Chairman.

Mr. Bernanke, I want to discuss, if I can, for a second,

is thís another way that public money seemed to have fl-owed

to some of these financial institutions? Back in March of

2OOg, AIG discl-osed the name of certain of the

counterparties, people that they had credit default swaps

agreements with, and Bank of America was among them as well

as others. It appears from our records here that there were

losses in the so-cafled super senior multi-sector credit

default srÂIaps, the portfolio that AIG had, and that it

created a liquidity problem. They had obligations, that if

there \^rere problems in that portfolio they had to put more

cash in or more collateral- security for t.heir obligation.
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The Federal- Reserve Board of New York then provided $85

billion in a loan to AIG. The testímony here was t.hat then

that money \^/as used to buy out the contracts and cancef them.

That is how they took care of that obligation. Í'lhat was of

concern to me and some others was that the counterparties

appeared to frave received 100 percent, even though testimony

from people at AIG before this'committee saíd that they

thought that there \^/ere a lot of contentious reasons to think

they did not o\¡/e lOO percent, if they ovüed anything at aII,

on those particular obligations, that there had been serious

negotiations about whether they should pay anything to these

counterparties and, that if they should pay something, how

much less than 100 percent they should pay.

V'lhen \^re pressed Mr. Liddy, AIG, for background on that

for just how the negotiations wenl, why it is they paid 100

percent, his comment was that he was the wrong person to talk

to; that in fact the Fed had all of those documents and

paperwork because they in fact struck the deal.

So my question to you is, why was 100 percent paid on

these various obligations, including the one to Bank of

America? And what was the rationale there? Why weren't the

ínterests of the--the public money interests protected so

that there was a better negotiation than just forking over

100 percent?

Mr. BERNANKE. Sir, I don't see on what basis that less
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than 1OO percent could have been paid. They were conLractual

obligations. Failure to pay them would have allowed the

creditors to force bankruptcy, which was exactly what we were

trying to avoid. This is precisely why we need a resolution

regime which woul-d allow t.he resolver to haircut creditors

and to abrogate existing contracts. But under current law

you can't avoid bankruptcy without paying off the existing

contracts.

Mr. TIERNEY. We1l, except that the people that l¡/ere

running AIG said that they thought that there were certainly

issues invol-ved in that they didn't owe money/' t.hat the

default may not have occurred, ot if it occurred, it didn't

obligate them to pay a full- amount. These people t.hat were

running the company, that had made the contracts, that fel-t

very strongly they had been negotiating on these for a period

of t.ime and apparently thought that they could have struck

deal-s that woul-d have not oblígated 100 percent. These are

contractual- issues. So it could have been done. And Yet,

once they turned that matter over to Fed, the Fed and their

inferences was, just rolled over and gave l-00 percent to Bank

of America, Citibank, other people. And it looks to others

from the outside that v/e l^/ere trying to make those people

healthy, unquestionably, by taking publíc money and putting

it in their coffers by folding on that deal.

So my question to you is, will you produce to this
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committee copies of all- the credít derivative contracts that

AIG Financial- Products Corporation had with those third-party

counterparties, including all the details of the terms and

conditions of the contracts? All documents and

correspondence regarding the creation of Maiden Lane 3, the

special purpose vehicle that was created by the Fed to do

these transactions, and including the negotiations that went

on for that? And then, all documents and correspondence

concerning the management and overside of Maiden Lane Trust

so that we can get a l-ook at those documents and make an

assessment on that?

Mr. BERNANKE. I think we just--in our recent release, I

t.hink we just. released a whole set of documents refated to

those issues. But if you have specific--we just created a

monthly publication that provides a 1ot of information about

the Maiden Lanes, for example. If you would send us a l-etter

with a specífic request, we will see what is available.

Mr. TIERNEY. We certainl-y will. I¡{hen you say you will

see what is available, I mean, w€ want everything that is

avail_ab]e. And the question to you is, when we make that

request, wil-1 you provide it?

Mr. BERNANKE. If I am abte to do so, I will-.

[The information follows: ]

29L4 ******** COMMITTEE INSERT ********
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Mr. TIERNEY. Thank you. I yield back.

'Chairman TOWNS. Thank you very much. r now yield to

the gent.leman from Illinois, Mr. Davis.

Mr. DAVIS. Thank you very much, Mr. Chairman. And,

Chairman Bernanke, thank you for being here and your long

patience and endurance.

Let me just ask you, how involved is the Fed in the

day-to-day management of Bank of Ameríca? For example, does

the Fed have veto power on major decision making at Bank of

America? And, has any consideration been given to replacing

upper- l-evel management?

Mr. BERNANKE. The Fed is not involved in day-to-day

management. That is the responsibility of the board and the

management. We are involved in evaluating the capital, the

assets, liquidity, and the management of t.he corporation. Vrle

have had concerns about aspects of the management, and we

have asked the board in particular to add independent.

directors. which they are in the process of doing, and we

will continue to be very careful- and monitor the management

situation. But we do not take daily decisions. That is not

our job.

Mr. DAVIS. Mr. Chairman, Iet me ask you, when the

government invested heavily in AIG, Fannie Mae, and Freddie

Mac, the managemenL was actually replaced. Why was the fate

of Mr. Lewís so different in this instance?
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Mr. BERNANKE. VüelI, I think in this case that the

merger was undertaken in good faith. It was--at the time

looked like a reasonabfe combination. A Iot of firms

suffered severe fosses in the fourth quarter. ft was one of

the worst quarters I think in history in terms of financial

l-osses .

Our judgment at the time was that he cou1d continue to

Iead the company, and we have not addressed that, but

obviously we wíl-I continue to evaluate management and the

board aS we go forward and make sure that we are comfortable

with t.he leadership of Bank of America.

Mr. DAVIS. In an e-mail from Mr. lVarsh to yourself on

December 3Qth, Mr. Warsh writes, and I quote: Ken Lewis is

going to cal-t you to reaffirm the understanding you have.

Ken may also raise his favorite perennial- issue; that is, the

Richmond supervisory team on the same page as the board.

Richmond staff r,tlas on our call today, but prior to the call

it sounds like they may have threatened a little more than

ideal. Need to get rid of dividend and fast. I told price

system will be making joint determinations..

My question is, to your knowledge, do you thínk that Mr.

Lewis' interaction with the supervisory team at the Richmond

Fed threatened, coerced in any way Mr. Lewis?

Mr. BERNANKE. V'IelI, the Federal- Reserve in general

throughout last year was concerned about Bank of America's



2965

2966

2967

2968

2969

297 0

29'77

29'72

2973

297 4

29'75

29'7 6

29'77

29'7I

2979

2980

298r

2982

2983

2984

2985

2986

2987

2988

2989

HGO176.000 PAGE 1-24

capital- and particularly its tangible common equity. And the

Federal Reserve Bank of Richmond, which was the supervisor of

Bank of America, was interested in having Bank of America

increase their capital perhaps by reducing their dividend or

through other measures.

At the various points there \^/ere some confusions, I

t.hink, about what the position of the Fed was because there

\^/ere miscommunications between the Richmond Fed and the Board

of Governors in Washington. And Mr. Lewis, far from being

intimidated, was free to cal-l me and ask me. for resol-ution of

these issues, and we made sure that everybody was on the Same

page and got that cleared uP.

Mr.'DAVIS. So it would be a normal interaction in terms

of--

Mr. BERNANKE. Yes. A normal process.

Mr. DAVIS. --than, look, I am having some concerns with

Richmond, and that kind of thing?

MT. BERNANKE. YCS.

Mr. DAVIS. Mr. Chairman, l-et me ask you. You have gone

on record as supporting increased transparency in connection

with the Federal Reserve operation. Yet the bailout of Bank

of America was done behind closed doors without. investor

public knowledge or input. Could t.he American people real]y

understand in any way what happened? I mean, what really

happened? V'las Mr. Lewis bullied into going forward with his
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own bad deal? Or, did Mr. Lewis reckfessly agree to pay too

much for Merril-t Lynch so that the Federal Government felt

backed into a corner when faced with the prospect of Lewis

backing out of the Merrilt deal? And of course \^Ie experience

the inevitable bankruptcy of MerriII Lynch.

' Coul-d you respond to those?

Mr. BERNANKE. Yes, sir. Today I t.hink has been very

productive in terms of transparency and more information

about what happened. C1early, it was a very difficult period

and many complex problems that were being addressed. But, as

I have indicated, I believe that we sol-ved this problem

without in any way taking steps that. \^/ere either beyond the

Iaw or unethical. And I believe we did the right thing in

order to stabilize both companies and the financial system.

Mr. DAVIS. Thank you very much. And thank Yoü, Mr.

Chairman.

Chairman TOWNS. The gentleman's time has expired.

Congress\^/oman Norton f or 5 minutes.

Ms. NORTON. Thank You, Mr. Chairman. And we do

appreciate the transparency you are trying to bring to this

transaction. I am not inclined to second-guess the judgment

of people in the midst of trying to deal with a problem

arising, problem after problem, in the midst of a crisis, an

unusual crisis at that. I am interested in Bank of America' s

options under the circumstances. Bank of Ameríca had
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shareholders. we did. have a series of rather unusuaf

late-developing facts or factors to come to light in the

process of the negot.iations for this agreement.

I am wondering if it would not be true that--l-et me lay

the predicate for this by saying you apparently--the Legal

Division apparently had an opinion that no Delaware court had

been found that--I am quotíttg tto*:-that have found a MAC or

material adverse effect to have occurred in the context of a

merger agreement. Well-, one would have to know the facts

surrounding those circumstances. And to suppose that they

could not possibly have been at the same level- of intensity

as these, because \^Ie \^/ere in the middle of a national

economic crisis. That aside, I can understand from that one

sentence that, without knowing what the case l-aw was, that

there was that conclusion.

But could not Bank of America have negotiated a

reduction in price with Merrill- had it invoked the MAC

cfause? wouldn't you think that would be the logical thing

to try to do, given the obligation to the sharehol-ders?

Mr. BERNANKE. First, wê did review the case 1aw, and f

think it was quite applicable. I am not a lawyer, but the

advice I got was that it bore very directly on the situation

that \^/e were looking at, specif ically, that short-term

Iosses, ro matter how large, are not basis for a MAC in this

particular case. Only long-term durationally significant3039
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l-osses in revenue or revenue production are grounds. And, of

course, Merrill Lynch has proved to be a profitabl-e

acquisition for Bank of America.

The why not negotiate a better price? That wasn't the

issue that Lewis originally raised. He was talking about

just breaking off the merger. But I think that. would have

also been very dangerous, because the markets would have been

faced with the uncertainty of whether or not the deal was

going to go through. Merrill Lynch would probably not be

able to survive absent the support of Bank of America, and so

there would have been an immediate problem with Merrill- Lynch

which would have created broader problems in the financial

markets.

I don't think--

Ms. NORTON. Even íf they threatened to do that. in the

context of negotiating?

Mr. BERNANKE. WelI, You can't negot.iate anything unless

you are willing to go through with your threat, âs you know.

Ms. NORTON. It happens every day.

Mr. BERNANKE. And so, therefore, there would have to be

a probability in the minds of market participants t.hat in

fact Bank of America woul-d not go through with the merger.

Ms . NORTON. So you think that woul-d have been

considered a bluff?

Mr. BERNANKE. I think t.hat would have been
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destabil iz:-ng as well- . Yes.

Ms. NORTON. And in consummating, though, the merger as

it was originally planned, in effect didn't the Bank of

America sharehol-ders Lake a good part of the hit of the

Merrill losses?

Mr. BERNANKE. Not in our view. As I said, when I

talked to Mr. Lewis about this, I stressed that not only was

invoking the MAC bad for the financial system broadly, but I

thought--our opinion was that it would be bad for Bank of

America itself. And, in particul-ar , if ínvoking the MAC had

caused. Bank of America either to fail or Lo become--have to

be saved on some emergency basis by the government, that

clearly woul-d not have been good for the sharehol-ders of Bank

of America. Now of course, in the end he had to make the

judgment of what to do. But that, in my opinion, it was not

obvious at at1 that invoking the MAC was a good thing for the

Bank of America shareholders.

Ms. NORTON. And you think he made that decision on his

own without undue infl-uence from the government in any way?

Mr. BERNANKE. I betieve he did.

Ms. NORTON. Thank You, Mr. Chairman.

chairman TowNS. Thank you very much. Mr. chairman, I

know we have an agreement'that we would finish at 1:00.

Would it be possible for you to stay until 1:10? Would that

create a problem for you? And I understand agreement. Okay.
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Mr. BERNANKE. Yes.

Chairman TOWNS. Thank you very much. Let me say to the

members, what we will do is divide 10 minut.es on each side.

And of course--so why don't we yield 5 minut.es to the ranking

member on the committee.

Mr. ISSA. Thank You, Mr. Chairman. I will be brief. I

just want to go through a couple of quick questions.

First of a1I, it appears as though much of the media

thinks the end justifies the means, meaning that even if

there were threaLs or if people felt threatened to go through

with deals, it is okay because it worked out. Do you agree

with that?

Mr. BERNANKE. No, sir. We used only legal and ethical

means.

Mr. ISSA. I appreciate that. Do you also agree that at

all times the rule of 1aw and the expectations that are

written in both the letter and the broader meaning of the law

should be the guidance for all- transactions done behind

closed doors by Federal officials?

Mr. BERNA\TKE. Yes, sir.

Mr. ISSA. As we choose to find ways to resofve the

ambiguity between Ken Lewis, Hank Paulson, yourself, and of

course a number of people whose e-maiLs have been cited

today, aTe you prepared to answer in writing--not return here

probably--additional questions that may come up that would
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help us clear that up?

MT. BERNANKE. YCS.

Mr. ISSA. Do you at this time believe that,

intentionally, Ken Lewis, Hank Paulson, ot any of the people

we have cited today in e-mails intended to lie in their

statements?

Mr. BERNANKE. I have no judgment on that.

Mr. ISSA. But you believe in good faith that they think

what they are saying is true , dL least as far as you know?

Mr. BERNANKE. As far as I know.

Mr. fSSA. Do you think that Federal- regulators should

pick winners and losers as they go through trying to figure

out in a crisis líke this who gets to own who or who gets

bailout. money and who doesn't?

Mr. BERNANKE. I think all theSe interventions are very

unfortunate, and they are only made necessary by the extreme

circumstances.

Mr. ISSA. Earlier, one of the people we mentioned was

Mr. Lacker. In light of his e-mail paraphrasing a longer

discussion, do you intend to speak to him and try to clarify

how the difference in interpretation could have happened?

Mr. BERNANKE. I have done so already, and he didn't

have any further recollection.

Mr. ISSA. Okay. And then I would like to yield to Mr.

Burton the balance of this 5 minutes.
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Mr. BURTON. Let. me just say that I don't want to dwel'L

on this, but one of the biggest problems I have is the

government telling the private sector what to do and how t.o

do it. We had the head of General- Motors l-iterally f ired by

the government. Now, there might have been justification for

his removal, but I didn,t think the governmenL ought to be

telling somebody who is answerable to the stockholders what.

they are supposed to do.

one of the things that concerns me is on December 5th,

Bank of America' s stockholders approved that sale or that

purchase and that merger when they thought it was a $9

billion foss. And then the 14th, they found out it wasn't $9

billion but çI2 billion. And then, because they decided that

they didn't want to do that, they contacted you and Mr.

Paufson. And whether Mr. Paulson said directly you told him

to do it or not to do it, but the inference was there, that

t.he Fed said if they puII out of this deal, their board and

the CEO is going to be gone.

Mr. Lacker said on the 2oLln, 2 days before they made the

decision to go ahead with it, he said: .Tust had a long talk

with Ben. Says they think that the MAC threat is irrelevant

because it is not credibl-e. Al-so intends to make it even

inore clear that if they play this card and then need

assistance, the management is gone.

So even though they \^Iere going to incur $3 billion more
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in liabilities, because of the pressure put on by you and Mr.

Paufson they went ahead with that deal because they thought

they and their management was going to be fired-

Now, that is the problem I have- The government is

coming in and saying you are going to do this or el-se. This

is not a socíal-istic society. This is a government of free

enterprise and of the people and by the people and for the

people. And what bothers me is they thought they were

incurríng $9 billion; they found out it was çI2 billion- And

you told them--you and Mr. Paulson tol-d them: You are goíng

to do this or else. And I just think this is wrong'

You can make a response' if you'd like.

Mr. BERNANKE. My response, Sir, is f never saíd that to

Mr. Lewis.

Mr. BURTON. You never said this to--Mr. Lacker is

wrong?

Mr. BERNANKE. Mr. Lacker, who iS an internal" person at

the Fed--and, again, Lhose are his words summarizing a much

longer discussion--said a more subtle thing than what you are

saying. What he said was that if they took this decision and

if they \^tere required to be rescued, that if this decision

led t.he markets to attack Bank of America and create a

destabilízation of the company and the government had to come

ín on sunday night and save them, that we would take that

into account in thinking about management. That is a very3 189
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different thing. And, also, I did not say that to Mr. Lewis.

Mr. BURTON. lVhat about your attorney who said that you

\^/ere going to put pressure on them? I brought that up in my

previous 5 minutes.

Mr. BERNANKE. Wel-l, again, I did say very strongly--

Mr. BURTON. He works for you.

Mr. BERNANKE. I said to Mr. f,eìn¡is that we strongly

believed that invoking the MAC was bad not only for the

financial system but for Bank of America. But I didn't tie

it directly to replacing him or the board.

Chairman TOWNS. I yield 5 minutes to the gentLeman from

Ohio, Mr. Kucinich.

Mr. KUCINICH. I thank the gentleman.

Chairman Bernanke, your staff believed that Bank of

America knew about Merril-l- Lynch's accelerating losses in

mid-November, a full month before coming to you and weeks

before its sharehol-ders voted to approve the merger. Those

fourth quarter fosses rose to over $15 billion out of the

pockets of Bank of America's shareholders. But I want to ask

yoü, did the Fed know about those accelerating Iosses before

the Fed approved the merger at the end of November?

Mr. BERNANKE. No, I don't think we did.

Mr. KUCINICH. WeIl, ffiây I introduce into evidence this

e-mail, which is from Dennis Herbst of the New York Fed to

Audrey Overby of Merrill Lynch. And it is dated Wednesday,
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September 17th. It says: Hope this gets to you, Audrey.

Our management--that is the New York Fed--has asked to

continue the fl-ash report on a daily basis, a.nd I am sure you

will share it u/ith the SEC.

Ithe information follows:l
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Mr. KUCINICH. So the Fed was receiving detailed

information by which they could have concluded that the

overwhel-ming l_osses at Merril-1 Lynch were more than

problematic and that the Fed coul-d have done something if

they chose to.

Now, are you familiar with this e-mail, or are you

saying that there is no--

Mr. BERNANKE. We are certainly invol-ved ín a light way

in the oversight of those--of Merrill Lynch since we began to

Iend to Lhem. But we are not their formaf supervisor, and

our information about their losses would certainly not be--

Mr. KUCINICH. But, Mf. Chairman, the Fed knew what Bank

of America knew. You were saying earlier with respect to

Bank of America, aS a matter of fact you were--you really put

on them the responsibility to notify the sEC. But yet you

knew--you knew before the merger was approved.

Mr. BERNANKE. In November? we didn't know about the

$14 bill-ion. I arh sure we didn't know that-

Mr. KUCINICH. But you knew about Merrill Lynch's

condition before you approved the merger. Now, you--did you

not? Did. you not know about their financial condition was

failing before you approved the merger? If not--if you say

no again, that flies in the face of this e-mail that came

from somebody at the New York Fed who is tracking Merrill'

Lynch on a daily basis.3245
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Mr. BERNANKE. WeII, they are tracking it. But it is

difficult to know what these val-uations are. They have to be

done by prof essional- asset managers. I \,vas not aware. All I

can say is f was not a\¡/are and I don'L think anyone at the

Fed was aware of the $14 billion in losses.

Mr. KUCINICH. But Lhere's an e-mail here saying that

the Fed is following up with the request for daily P6.L,

prof it and l-oss, relative to Merrill Lynch. Now if --and, Mr.

Chairman, I am going to enter that ínto the record as well-.

Chaírman TOWNS. Vüithout objection.

[The information follows: ]
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Mr. KUCINICH. When you permitted the merger of this

company that was too big to fail, You knew the company would

be a significant player in four of the five critical

financial- markets; namely, whol-esale payments, foreign

exchanEe, U.S. Government and agency securities, and

corporate and municipal securities.

Isn't it true that the combined entity of Bank of

America and Merrill as a significant player in four or fiwe

critical financial markets \^/as a key rationalization for Fed

action to bail out the merger?

Mr. BERNANKE. I don't know. I would have to get' back

to you on that.

Mr. KUCINfCH. EXCUSC MC?

Mr. BERNANKE. I would have to get back to you on that.

I don't recall the details.

[The information follows: ]

******** CoMMITTEE INSERT ********
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Mr. KUCINICH. WeI1, I am going to read a quote from a

Fed memorandum entit.Ied Considerations Regarding Invoking the

Systemic Risk Exception for Bank of America Corporation- And

t.he quote is: An inability of these organizations to fulfiIl

their obligations in these markets and the related systems

woul-d lead to widespread disruptions in payment and

settlement systems in the U.S. as wel-l- as abroad.

Nov/, in our investigation we have not encountered any

evidence that the Fed considered the potential for systemic

risk when you approved the merger of Bank of America and

Merrill Lynch, which only weeks l-ater was too big to fail.

Now, Chairman Bernanke, did you really believe that Ken

Lewis' threat to invoke a MAC was a bargaining chip, as you

stated in an e-mail dated December 21-sL, 2008?

Mr. BERNANKE. I thought initially that it might be.

Yes.

Mr. KUCINICH. Did his use of a bargaining chip help him

obtain a deal he would not have otherwise received had he

merely asked for increased assistance from the government?

Mr. BERNANKE. As I also said I think in a later e-maiI,

after listening to him and having more discussions, I came to

Lhe concfusion that he was really uncertain about what to do.

we provided advice, which he ultimately took, and \^Ie took

steps to prevent the destabilization of his company and the

financial system.
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MT. KUCINICH.

minute.

Chairman TOWNS. Yield the gentl-eman an additional

minute.

Mr. KUCINICH. Isn't it true that you did not believe

the MerriIl losses merited special attention from the

government?

Let me direct your attention to handwritten notes from

your first meetíng with Ken Lewis on December 17th, 2008.

you reportedly stated the downside of $50 billion doesn't

sound big for Bank of America. The $50 billion refers to

Merril-l assets that Lewis had wanted protection for from the

governmenL. The record clearly shows you did believe that

there would be systemíc consequences if Bank of America took

steps to back out of its deal with Merril-l- Lynch irrespective

of whether it would win in court.

So, did the threat of a MAC, which you believe would

have serious consequences, influence your willingness to give

Bank of America financiat assistance when you didn't believe

it needed to have it?

Mr. BERNA\TKE. We had demonstrated with Citígroup, for

example, thaL if we saw a major financial institution about

to fail and to risk the stability of the financial system, wo

woul-d try to take steps to stabilize it. So I think we woul-d

have done that in any event.
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Mr. KUCINICH. Mr. Chairman, I just want to conclude

with this point. Mr. Bernanke has testifíed that he was

concerned about systemic coIlapse. We all- understand that.

He was concerned about Bank of America's collapse. We

understand that. And he said that the Bank of America

collapse would hardly be a good t.hing for investors. That

was your testimony.

But if the Fed knew that Merril-l- Lynch was failing

before the shareholders voted, \^lhy did you not inform the SEC

about this? lf they knew about it, if you knew about it

before you approved the merger, why did you approve the

merger?

Mr. BERNANKE. The $14 billion of losses t.hat Mr. Lewis

reported to us, I don't bel-ieve that we--I am sure we didn't

know about that in November.

Chairman TOWNS. The gentleman's time has expired. I

now yield 5 minutes to Mr. rssa.
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RPTS MERCHANT

DCMN NORMÄN

[1: 00 p.m.]

Mr. ISSA. Thank Yoü, Mr. Chairman. Mr- Jordan is going

to be primary closing. I just want to wrap up a couple

things T heard.

As you probably know, Neel Kashkari has appeared before

this cómmittee multiple times. And in our questioning of

him, the one thing we found is he didn't know at that time

how much he had paid for things, he didn't know what t.hey

were worth, he didn't know how they valued them, but he was

going to get back to us and never did. I understand he has

left the government.

But what that has told me, because it occurred in real-

time, it occurred exactly when these things \¡/ere going on,

that on a day-to-day basis you didn't know what assets l^/ere

worth, including these toxic assets; is that roughly correct?

Mr. BERNANKE. It's very difficult to know what they're

worth.

Mr. ISSA. I appreciate that, and I appreciate your

service in trying to do the best you could in this tough

situation. But one thing, and my last question is, when it

came to the MAC. You had said just a momenL ago that it only

could be invoked if, in fact, Yoü had forward-looking lesser

revenues, that it was not material to the balance sheet--if I
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can paraphrase you--but to the income statement. That's what

I heard you say.

Mr. BERNANKE. That's what I understood the memorandum

to say.

Mr. ISSA. And I appreciate that. But if that's true,

then isn, t it true that if you have to restate your income

prospectively or retrospectively, then by definition the go

forward is reduced? In other words, if you never made as

much as you thought you made because the asseLs materially

degraded because they \^/ere never going produce what you had

said in the past, then in fact it is a MAC ewent. So losses

accumul-ating could well have been a viable reason to predict

that the enterprise vafue going forward was less? Woul-dn't

you say that. I^Ias correct based on normal account ing?

Mr. BERNANKE. I shouldn't drift into securities law

which f'm not an expert. The advice of my attorneys was that

the MAC would be unlikely to succeed. And,even if there was

a significant probability of not succeeding, it coul-d have

caused a loL of disruption in the financial markets.

Mr. ISSA. We appreciate your effort here. I am going

to turn the re.st over to Mr. .fordan. And thank you f or

everything you did and everything you tried to do to help our

country

Mr. JORDAN. Mr. Bernanke, when did you know that you

woul-d not be abl-e to go in and buy the toxic assets, the
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mortgage-backed securitíes? Because if you remember back, I

mean the whole package was sold to the United States Congress

based on what you told Members of Congress, what Mr. Paulson

told Members of Congress.

And I think I asked this question. You're a sharp 9uY,

MIT graduate, Ph.D. In economics, Mr. Paulson is a smart 9uY,

Mr. Geithner is a smart 9uy, you convinced the Congress you

could go in, you could put some vafue on these assets, You

could clean them off the books, everything would be wonderful

after that. point.

And yet ten days after we passed this--and T didn't vote

for it--but ten days after you passed it, you bring the nine

biggest banks to Washington, don't tell t.hem what the meeting

is about, and you completely change strategy.

So when did you know you would not be--did you know

before Congress voted on it, or díd you know after Congress

voted on it, when you would not be able to go in and purchase

these securities and do what you told us you were going to

do?

Mr. BERNANKE. WelI, we knew after. One of the reasons,

one of the probfems was--

Mr. JORDAN. Here's what I don't understand. This was a

month long--I remember the first conference call we listened

into as Members of Congress was in September. You had a

whol-e month, and yet within ten days the strategy-- probably
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within a few days the strategy.

So you had a whole month leading up to this conwincing

the Congress you could do this, and yet within ten days a

complete change; and yet you're bringing nine banks to

V'lashington, not telling them what it's about, not telling

them you're going to force them to sign a form, take taxpayer

money and completely change strategy.

And you look at, as \^/e wenL through some of the things

here, the pattern of some might say deception, where the

banks come to V'Iashington not knowing what the meeting is

about. Mr. Angulo does the l-etter saying we're going steer

Merril-l Lynch on how to disclose to the public what is going

on on this merger, what ís happening with Merril-I Lynch.

r think it's a reasonable question to say when did you

know this, and if you didn't know until after October 3rd,

what took you so long to figure ít out? You had a month as

we were going through this whole thing, and, frankly, two

weeks of debate in this Congress. You remember they sent us

home for a few days, come back, and \^Ie passed this after a

second vote.

Mr. BERNANKE. I would be happy to ansr¡ier that quest.ion.

The drawback of the asset purchase p1an, as \^Ie discovered,

was that it took some time, probably some months, to put it.

into operation. We thought perhaps that would be possible.

But, unfortunately, the bankíng situation deteriorated very



3442

3443

3444

3445

3446

3447

3448

3449

3450

345]-

3452

3453

3454

3455

3456

3457

3458

3459

3460

346L

3462

3463

3464

3465

3466

HGO176.000 PAGE L45

quickly, and by col_umbus Day we had a global banking crisis.

And the only way to stop the crisis from spreading and

creating a huge problem was to inject capital, to have

guarantees and to take the various steps \^/e took.

So this was the only way to do it as quickly as vüas

needed, given the way the sit.uation changed. So what changed

\^/as the financial situation between October 3rd and October

14th. And we had no way to do the other approach because it

wou1d just take too long.

Mr. .IORDAN. Mr. Chairman, I've got a few seconds. I'm

going to completely change gears here. TeIl me--and if you

can go after this, I appreciate it--the money supply. I

mean, f didn't get a chance to ask you questions when you

were in front of the Budget. Committee, and I apologize. A

l-ot. of people, a lot of sharp people , are very nervous about

where we are with the amount of money out there in t.he system

right now.

TaIk to me briefly, if you can, about your concerns

there and how l¡Ie're going to deal with what I think a l-ot of

people believe is going to be real inflationary concerns in

the not-too-distanl future.

Mr. BERNANKE. The money is not in the system in any

real- way. The money is efectronic deposits from banks

sitting in the Federal Reserve accounts. They're not being

used, not being loaned, they're not círculating. The key
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issue here ís can we unwind this money creation and fow

interest raLes in time to head off inflatíon when the economy

begins to recover? We have all the tools we need to do that,

we believe rlle can do that. We will certainly remove that

stimulus in t.ime. And we are committed to price st.ability,

and we will- make sure that it happens.

Chairman TOWNS. [Presidíng.1 I thank the gentleman. I

yield to the gentleman from Ohio.

Mr. KUCINICH. For unanimous consent, I ask unanimous

consent to put into the record two sets of documents \^/e

received with subpoenas containing t.he e-mail-s and excerpts

of documents I referred to todaY.

Chairman TOWNS. Without objection, so ordered.

IThe information fo]-lows: l

******** INSERT 4-1 ********
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Mr. KUCINICH. Thank you.

Chairman TOWNS. I yield 2 minutes to the gentlewoman

from Ohio, Congresswoman Kaptur.

Ms. KAPTUR. I thank the Chairman and I thank Chairman

Bernanke for his endurance. V'Ie al-] have to do our jobs. I

would l-ike to insert into the record the information and

background on the rel-ationship between eanÈ of America,

Merrill Lynch and B1ackRock.

Chairman TOWNS. Vüithout objection, so ordered.

IThe inf ormation fo]-lows: l

******** CoMMITTEE INSERT ********
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Ms. KAPTUR. I thank the chairman. I would like to ask

Chairman Bernanke to submit. for the record from the Fed how

did eank of America end up owning 49 percent of Bl-ackRock?

Tn 2OO4 the FBI warned the public and the administration

mortgage fraud was headed toward an epidemic l-evel in our

country. The Fed did nothing.

Now, the Fed under your watch, has hired BlackRock, a

firm owned 49 percent by Bank of America, headed by a man who

invented the subprime instrument when at First Boston and

then later at BlackRock, who traded billions of dollars of

these securities to Freddie Mac and Fannie Mae over the last

decade.

I quote a sentence and will place in the record from

Bl-oomberg News: Fink's rocket-like rise when at First Boston

\^/as largely a resul-t of his creative work with

mortgage-backed. securities, slicing and pooling mortgages and

sellíng them as bonds. And he took his concept to Freddie

Mac where he sold the company's board on a billion package.

[The ínformation follows: ]

******** COMMITTEE INSERT ********
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Ms. KAPTUR. That was just the beginning of it'

Chairman Bernanke, what material- can you provide this

commíttee and to the record that will explaín how the Fed

wíll avoid confl-icts of interest in self-dealing by that firm

and íts CEO in the execution of contracts you have signed

with B1ackRock?

Mr. BERNANKE. We'1I provide you with the contracts and

with a letter explaining how it works.

Ms. KAPTUR. I thank You.

some lawyers have said syst.emic fraud or controlled

fraud have characterLzed the mortgage securitization process.

Will you permit the FBI access to the mortgage instruments

being managed by BlackRock as the Fed contracts are executed

and fulfilled?

Mr. BERNANKE. If there's a reason for the FBI to

investigate and the FBI has a right to investigate, we would

not stand in the way of an appropriate invest.igation.

Ms . KAPTUR. Thank 'You.

How many contracts has the Fed signed with BlackRock to

handle Freddie Mac paper and Fannie Mae mortgage securities

under your purview, and how much will Bl-ackRock be paid for

t.hose services?

Mr. BERNANKE. we,ve hired four asset managers to manage

our mortgage-backed securities portfolio. BlackRock is one

of them. f don't know how much we're paying them-
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Ms. KAPTUR. Will BlackRock be handling Freddie Mac

paper?

Mr. BERNAIIKE. They'It be managing GSE guaranteed paper,

so that woul-d include Freddie, Fannie and Ginnie.

Ms. KAPTUR. I woul-d seriously urge your staff to go

back and l-ook at the operations of BlackRock and Mr. Fink's

operations at First Boston before he founded BlackRock in

relation to what they transacted with Freddie Mac and when

they did that.

Chairman TOWNS. The gentlewoman's time has expired.

Ms. KAPTUR. Thank you very much, Mr. Chairman and Mr.

Bernanke.

Chairman TOWNS. Thank you. Thank you very much.

Let me thank the Chairman for his time, of course/

today. At the outset of this hearing I said that it's time

to shine some light on the events surrounding Bank of

America's acquisítion of Merrill Lynch- At this point I

would say we got a peak, not much, but we don't have fuII

sunshine yet.

I would make three observations before we close:

Number one, there are significant inconsistencies

between what we have loeen totd today, what we v\¡ere told 2

weeks ago by Ken Lewis, and what the Fed's internaL e-mails

seem to say. It is still unclear whether Bank of America was

forced by the Federal- Government to go through wit.h the
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Merrill- deal, ot whether Ken Lewis pulled off what may have

been the greatest financial- shakedown in a 1ong, long time.

As a resul-t of this hearing we have learned that the sEc

and the FDIC played a role in this transaction as well-. But

as I indicated, we,re going wherever the road leads us. so

therefore let me say that we're going to talk to the SEC and

we're going to talk to the FDIC. We're going to talk to

former Treasury Secretary Hank Pau1son. He has agreed to

appear before the committee in July, and I look forward to

that hearing.

But we al-so need to hear

that we can better understand

days of l-ast December. So we

weII.

from the FDIC and the SEC so

what happened during the dark

will be hearing from them as

So, Mr. Chairman, let me thank you again for your time-

A:rd I might have taken yo:u 2 minutes over, but I'm sorry

about that, T apologize. Thank you very much. Therefore now

the commíttee is adjourned.

[Whereupon, at 1:18 p.m., the subcommittees \^lere

adj ourned. J
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